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These synopses are intended only as aids to the reader in
identifying the subject matter covered. They may not be
relied upon as authoritative interpretations.

INCOME TAX

Rev. Rul. 98-54, page 14.

LIFO; price indexes; department stores. The September
1998 Bureau of Labor Statistics price indexes are accepted for
use by department stores employing the retail inventory and
last-in, first-out inventory methods for valuing inventories for tax
years ended on, or with reference to, September 30, 1998.

T.D. 8787, page 5.

Final and temporary regulations provide ordering rules for
the reduction of basis of property under sections 108 and
1017 of the Code.

EMPLOYEE PLANS

Rev. Rul. 98-53, page 12.

Covered compensation tables; 1999. The covered com-
pensation tables for the 1999 calendar year for determining
contributions to defined benefit plans and permitted dispar-
ity are set forth.

Notice 98-52, page 16.

Nondiscriminatory safe harbors; ADP test; ACP test.
This notice provides guidance on the safe harbor methods
contained in sections 401(k)(12) and 401(m)(11) of the
Code for satisfying the nondiscrimination tests contained in
sections 401(k) and 401(m) for plan years beginning after
December 31, 1998.

Notice 98-53, page 24.

Retirement plans; 1999 section 415(d) limitations.
Cost-of-living adjustments effective January 1, 1999, applic-
able to the dollar limits on benefits under qualified defined
benefit pension plans and to other provisions affecting (1)
certain plans of deferred compensation and (2) “control em-
ployees” are set forth.

Finding Lists begin on page 44.
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ADMINISTRATIVE

Notice 98-54, page 25.

Information reporting; qualified student loan interest.
Taxpayers are informed that the Service and Treasury are
extending the application of Notice 98-7, 1998-3 |.R.B. 54,
to information reporting required under section 6050S of
the Code for 1999. Further, no reporting is required with re-
spect to “mixed use” loans.

Notice 98-55, page 26.

Qualified offer rule. Public comment is requested on sev-
eral issues raised by the recently enacted qualified offer rule
regarding the award of reasonable administrative and litiga-
tion costs to a taxpayer in connection with an administrative
or court proceeding.

Rev. Proc. 98-55, page 27.

Late election relief for S corporations. If an S election or
other related election is filed after the due date for the de-
sired effective date of that election, special procedures per-
mit taxpayers meeting the eligibility requirements outlined in
this revenue procedure to request relief through the service
center instead of applying for a private letter ruling. This rev-
enue procedure extends the special procedure for late S
corporation elections described in Rev. Proc. 97-40 from 6
months to 12 months (but in no event to later than the unex-
tended due date of the tax return for the first year the cor-
poration intended to be an S corporation), provides similar
relief for certain QSub elections, and extends the application
of Rev. Proc. 94-23 to ESBT elections. Rev. Procs. 94-23
and 97-40 amplified and superseded.

Rev. Proc. 98-56, page 33.
Section 1374 no-rule. This procedure amplifies the “No
Rule” revenue procedure, Rev. Proc. 98-3, 1998-1 I.R.B.

(Continued on page 4)



The IRS Mission

Provide America’s taxpayers top quality service by help-
ing them understand and meet their tax responsibilities

Statement of Principles
of Internal Revenue
Tax Administration

The function of the Internal Revenue Service is to adminis-
ter the Internal Revenue Code. Tax policy for raising revenue
is determined by Congress.

With this in mind, it is the duty of the Service to carry out that
policy by correctly applying the laws enacted by Congress;
to determine the reasonable meaning of various Code provi-
sions in light of the Congressional purpose in enacting them;
and to perform this work in a fair and impartial manner, with
neither a government nor a taxpayer point of view.

At the heart of administration is interpretation of the Code. It
is the responsibility of each person in the Service, charged
with the duty of interpreting the law, to try to find the true
meaning of the statutory provision and not to adopt a
strained construction in the belief that he or she is “protect-
ing the revenue.” The revenue is properly protected only
when we ascertain and apply the true meaning of the statute.

and by applying the tax law with integrity and fairness to
all.

The Service also has the responsibility of applying and
administering the law in a reasonable, practical manner.
Issues should only be raised by examining officers when
they have merit, never arbitrarily or for trading purposes.
At the same time, the examining officer should never hesi-
tate to raise a meritorious issue. It is also important that
care be exercised not to raise an issue or to ask a court to
adopt a position inconsistent with an established Service
position.

Administration should be both reasonable and vigorous. It
should be conducted with as little delay as possible and
with great courtesy and considerateness. It should never
try to overreach, and should be reasonable within the
bounds of law and sound administration. It should, howev-
er, be vigorous in requiring compliance with law and it
should be relentless in its attack on unreal tax devices and
fraud.



Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents of a permanent nature are consoli-
dated semiannually into Cumulative Bulletins, which are sold
on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury's Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.

With the exception of the Notice of Proposed Rulemaking
and the disbarment and suspension list included in this part,
none of these announcements are consolidated in the Cumu-
lative Bulletins.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a semiannual basis
and are published in the first Bulletin of the succeeding semi-
annual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.
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100, to include certain issues arising in the timber, coal, and
domestic iron ore industries under sections 631 and 1374
of the Code.

Announcement 98-99, page 34.

Test of mediation procedure for appeals. Appeals is
conducting an additional two-year test of its mediation pro-
cedure. This announcement contains the procedures that
taxpayers may use to request mediation for certain issues
that are in the Appeals administrative process and that are
not docketed in any court.

November 16, 1998

Announcement 98-100, page 42.

The Service announces that in order to fully consider com-
ments received in response to draft training materials on the
application of section 119 of the Code to the hospitality in-
dustry, it will not release final training materials by October
31, 1998. The Service confirms that taxpayers will have
until 30 days after the final materials are issued to indicate
interest in accepting the related settlement initiative, and the
Service responds to a question about the terms of the set-
tlement initiative.

1998-46 |.R.B.



Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 108.—Income From Management and Budget in accordance On January 7, 1997, proposed regula-
Discharge of Indebtedness with the Paperwork Reduction Act oftions (REG-208172-91), were published
1995 (44 U.S.C. 3507(d)) under controln the Federal Register(62 F.R. 955).
26 CFR 1.108—4: Election to reduce basis of number 1545-1539. Responses to the¥éritten comments were received in re-
depreciable property under section 108(b)(5) of thecg|lections of information are required tasponse to the notice of proposed rulemak-
Internal Revenue Code. . . . . .
obtain a benefit. ing. One speaker provided testimony at a
T.D. 8787 An agency may not conduct or sponsopublic hearing held on May 29, 1997.

and a person is not required to respond to, After consideration of all the com-
DEPARTMENT OF THE TREASURY a collection of information unless the coliments, the proposed regulations under

Internal Revenue Service lection of information displays a valid sections 108 and 1017 are adopted, as re-
26 CFR Parts 1, 301, and 602 control number. vised by this Treasury decision.

The estimated annual burden per re- ) o
Basis Reduction Due to spondent is 1 hour. Explanation of Revisions and Summary
Discharge of Indebtedness Comments concerning the accuracy dff comments

___this burden estimate and suggestions fqr p,sis Reduction Limited to Fair
AGENCY: Internal Revenue Servicereducing this burden should be sent to the y;- ist Value

(IRS), Treasury. Internal Revenue Service Attn: IRS
Reports Clearance Officer, OP:FS:FP, One commentator requested that basis
Washington, DC 20224, and to tBdfice reduction be limited to fair market value
of Management and BudgetAttn: Desk as provided by 81.1016-7(a) (as removed
SUMMARY: This document contains final Officer for the Department of the Trea-by this regulation). The final regulations
and temporary regulations that provide orSury, Office of Information and Regula-do not adopt this recommendation. Sec-
dering rules for the reduction of bases dery Affairs, Washington, DC 20503. tion 1017, as enacted by the Bankruptcy
property under sections 108 and 1017 of Books or records relating to a collec-Tax Act, fundamentally changed the rules
the Internal Revenue Code of 1986. ThHon of information must be retained aselating to basis reduction where dis-
regulations will affect taxpayers that exJong as their contents may become matecharge of indebtedness income (cancella-
clude discharge of indebtedness incom@! in the administration of any internaltion of debt (COD) income) is excluded
from gross income under section 108.  'évenue law. Generally, tax returns anftom gross income. The revised statute,
tax return information are confidential, asn section 1017(b)(2), provides only one
DATES: Effective Date: These regula- required by 26 U.S.C. 6103. limitation on basis reduction for insolvent
tions are effective, and bankrupt taxpayers who do not make
October 22, 1998. Background an election under section 108(b)(5).

Applicability Date: These regulations  This final regulation contains amend-Jnder that rule, the basis reduction may
apply to discharges of indebtedness onents to the income tax regulations (260t €xceed the excess of the aggregate of
curring on or after, October 22, 1998 an¢FR Parts 1 and 301) under sections 108€ Pases of the property held by the tax-
to elections under section 108(b)(5) conand 1017 of the Internal Revenue Code &aY€r immediately after the discharge
cerning discharges of indebtedness occur986 (Code). The amendments conforfVe" the aggregate of the liabilities of the
ring on or after, October 22, 1998. the regulations to amendments to sectiofi@XPayer immediately after the discharge.

108 and 1017 made by the Bankruptc he fair mgrket value Iimitation found in
FOR FURTHER INFORMATION CON- a5 Act of 1980, Public Law 96-589, §§2,he regulations removed by this Treasury

TACT: Concerning the regulations genergy (Stat. 3389 (1980)); 1980-2 C.B. 60yiecisiorj is not reflected in section 1017.
ally, Sharon L. Hall or Christopher F.(gankruptcy Tax Act); the Technical Cor-Accordingly, the IRS and Treasury De-
Kane of the Office of Assistant Chiefrections Act of 1982, Public Law 97_44&lpartmen.t do not 'belleve that a rule limit-
Counsel (Income Tax & Accounting) atg102(h)(1), 96 (Stat. 2365, 2372 (1983))"9 basis reductlpn to fair market value
(202) 622-4930; concerning partnershiggg3_1 C.B. 451; the Deficit Reduction’Veuld be appropriate.

adjustments under section 1017act of 1984, Public Law 98-369, section : ot

Matthew Lay of the Office of ASSiStant474(r)(5) and 721(b)(2), 98 (Stat. 494S’Z' Section 108(c)(2)(A) Limitation

Chief Counsel (Passthroughs & Speciad3g, 966 (1984)); 1984-3 C.B. (Vol. 1) 1; Section 1.108-5(a) of the proposed

Industries) at (202) 622-3050. the Tax Reform Act of 1986, Public Lawregulations described the limitation under

_ 99-514, sections 104(b)(2), 231(d)(3)(D)section 108(c)(2)(A) and provided that

SUPPLEMENTARY INFORMATION:  g55 ' and 1171(b)(4), 100 (Stat. 2085the amount excluded under section

2105, 2179, 2373, 2513 (1986)); 1986—-208(a)(1)(D) (concerning discharges of

C.B. (Mol. 1) 2; and the Omnibus Budgetqualified real property business indebted-
The collections of information con- Reconciliation Act of 1993, Public Law ness) could not exceed the excess of the

tained in this final regulation have beeri03-66, section 13150, 107 (Stat. 312yutstanding principal amount of that in-

reviewed and approved by the Office o846 (1993)); 1993-3 C.B. 1. debtedness immediately before the dis-
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ACTION: Final and temporary regula-
tions.

Paperwork Reduction Act



charge over the net fair market value of The overall limitation on basis reduc-tions continue to treat a distributive share
the qualifying real property (as definedion is determined by reference to the adsf a partnership’s COD income as attrib-
under 81.1017-1(c)(1)) immediately bejusted basis of property and the amount aftable to a discharged indebtedness se-
fore the discharge. Two commentators reanoney held by the taxpayer over the liaeured by the taxpayer’s partnership inter-
quested that the regulations clarify thabilities of the taxpayer “immediately afterest. Accordingly, the elimination of the
any outstanding accrued and unpaid intethe discharge.” By contrast, under th@arenthetical language is not intended to
est is included in determining the outbasis reduction rules applicable for purehange the substantive results obtained in
standing principal amount of the indebtposes of section 108(b)(2)(E), the taxallocating a basis reduction among muilti-
edness for purposes of this limitationpayer must reduce the adjusted basis pfe properties.
Given the purpose of this limitation,property “held by the taxpayer at the be- ) . i .
which is to prevent taxpayers from usingjinning of the taxable year following the?- Méaning of “In Connection With” In
the section 108(a)(1)(D) exclusion to theear in which the discharge occurs.” Sec- Section 108(c)(3)
extent that debt cancellation would creatgon 1017(a). Given the difference in the
equity in property (H.R. Rep. 103-111yelevant time for applying the basis limi-
103d Cong., 1st Sess., 622-23 (1993)jation and the basis reduction rules, an
:Eztl:?iss ?rr]]s Trr::;a.:,i:?é Iz)egte;iré?ell’;;qki)tetl;]egme relat|vetco.mpI|eX|ty otftt:e calculatllor:sdoes not require that the proceeds of debt
) pprop Y necessary 1o impiement the proposal, r]ﬁcurred or assumed before January 1,
exclusion by reference to the amouniRS and Treasury Department believe thaty -
R . o 93 be traced to real property used in a
stated as principal in the debt instrumenthe suggested limitation is not workable : :
) . . . . . . trade or business, but only requires that
Accordingly, the final regulations provide Accordingly, the final regulations con-
. . S the debt be secured by real property used
that, for purposes of section 108(c)(2)(Alinue to apply the limitation based on the :

. e L n a trade or business as of January 1,
and §1.108-6 only, outstanding principahggregate bases and liabilities of the %993 The final regulations do not adopt
amount means the principal amount of apayer consistent with section 1017()(2)-1ic comment.  Section 108(c)(3)(A) de-
indebtedness and all additional amounts The proposed regulations also provideé] ’

. . - .= Tines qualified real property business in-
owed that, immediately before the disthat a taxpayer must treat a d'SmbUt'V%ebteqdnesas indetl?tegnegs which “was
charge, are equivalent to principal, in thaghare of a partnership's COD income as curred or assumed by the taxpaver in-
interest on such amounts would accrugttributable to a discharged indebtedness y pay

and compound in the future. Amountssecured by the taxpayer’s interest in th gonnection with real property used in a

that are subject to section 108(e)(2) argartnership. The rule in the proposed re?rade or business and is secured by such

excepted from the definition of principalylations for allocating basis reductior%eal property”. The IRS and Treasury De-

amount. In addition, principal amountamong multiple properties under SeCtimﬁ)artment do not believe that this sentence

must be adjusted to account for unamorog(b)(2)(E) contained parenthetical lanS O4d P interpreted to mean only that

tized premium and discount consistenjuage cross-referencing the partnershltgr)]e debt must be secured by real property

with section 108(e)(3). provision for the property classes that indsed in a trade or business as of January

3. Allocation of Basis Reduction of cIudeq secured real aqd personal prope_r%‘y 1993.. ) .

Multiple Properties Within the Same used in a tradg or busmess. or held for ins Basis Reduction With Respect to a

Class vestment. This parenthetlcal language Residence

was intended to remind taxpayers that

The proposed regulations incorporategartnership indebtedness is treated as in-Acommentator requested that when the
the limitation described in sectiondebtedness secured by the taxpayer's ihasis of a taxpayer's residence is reduced
1017(b)(2) which provides that the basi¢erest in the partnership. under section 1017 and is disposed of in a
reduction for bankrupt and insolvent tax- One commentator stated that the crostransaction subject to section 1034
payers may not exceed the excess of tiieference with respect to secured redwhich provided for the deferral of gain
aggregate of the bases of the propergroperty was confusing since a partneen the sale of a personal residence), the
held by the taxpayer immediately after thehip interest presumably should be treate@btential recapture income arising under
discharge over the aggregate of the liabilas personal property in reducing basisection 1245 should be carried into the re-
ties of the taxpayer immediately after theinder section 108(b)(2)(E). This is conplacement property. This comment is not
discharge. A commentator suggested thétasted with the modified basis reductiomdopted in the final regulations. Section
this limitation be applied on a class byules under sections 108(b)(5) and 108(c)034 was repealed by the Taxpayer Relief
class basis, so that when a basis reductiwrhich, assuming the appropriate requestsct of 1997. New section 121, enacted
applied within a single class of propertiesire made and consents are granted, apply the Taxpayer Relief Act of 1997, ex-
described in §1.1017-1(a) exceeds the look-through rule to reduce the insidempts certain gain on the sale of a resi-
amount of basis over the debt secured tyasis of depreciable property or depreciaience, but does not provide that the po-
the properties in that class, the basis réle real property held by a partnership. tential gain will be transferred to a
duction in excess of that amount should In order to eliminate this confusion, thereplacement residence. Therefore, under

A commentator requested that the final
regulations provide that the phrase “in
onnection with” in section 108(c)(3)

default to the next class. parenthetical language is not included ithe new law, there is no mechanism to
The final regulations do not adopt thighe final regulations. However, as undepreserve the potential recapture income
comment. the proposed regulations, the final regulawith respect to a new residence, and the

November 16, 1998 6 1998-46 |.R.B.



potential recapture income must be recoghat the mandatory consent rule be reviseatiices the basis in its partnership interest
nized on the sale of the residence undéw require a partnership to consent only ifinder section 108(b)(2)(E).
section 1245. the partnership receives requests from

five or fewer partners who own, in the ag”+ Ireatment of the Adjustment to the

6. Mandatory Request and Consent gregate, more than 50 percent of the capi- Basis of Partnership Property Under

; ; Subchapter K
The proposed regulations provided thd@ 2nd profits of the partnership. P

a partner may treat a partnership interest 1© €nsure that partnerships are not un- 5 commentator requested that the
as depreciable property under sectioﬂlJIy burdened by the mandatory reyqueﬂnal regulations address a number of is-
108(b)(5) (or as depreciable real propert nd consent rules, the commentator_s P'%Ues concerning the treatment of the part-
under section 108(c)) only if the partner osal has been adopted, in part, in t'\’?‘ership’s adjustments to the basis of part-

ship consents to make corresponding a{i%njlgreengeurgngpdsérin%ongsré ft?hgrfsglrj\@ership property under subchapter K. The

' [ i inal regulations do not address these is-

Jduespt)rrr;iri];zlzo ;?gpt()a?tsy/ls(c?: :jh(aeprp:‘cr;[gslr(asr:g)tions’ the IR.S .and Trea;ury Depart_mergues' ?nstead, the IRS and Treasury De-

property). The IRS and Treasury Depar%—’e"eve that It Is appropriate to require artment have addressed these issues in

. . . partnership to consent to reduce the ba :
ment generally believe, in this context, .. . . e proposed regulations recently promul-
’ . ’9f its depreciable property (or depreciabl :

that whether or not a partnership consents ! ) rElated under sections 743 and 755.

to make the corresponding adjustments treal property) where a substantial major=
L P g adj %y of its partners elect to exclude thes. Timing and Reporting

the basis of its property should be a matt

OD income under sections 108(b)(5) or ) )
of agreement between the partner and theys oy~ Terefore, the final regulations The proposed regulations provided that

partnership. Therefore, the proposed redrovide that a partnership must consent @ Partner requesting a reduction in inside
ulations generally provided that a partnef,y ce its partners’ shares of the partnepasis must make the request and receive
is free to choose whether or not to requeg}“p,s depreciable basis in depreciablgonsent before the due date (including ex-
that a partnership reduce the basis of patf o v (or depreciable real property) if€nsions) for filing the partner's Federal
nership property and that the partnershi%onsent is requested by; (i) partners owricome tax return for the taxable year in
is free to grant or withhold its consent. ing (directly or indirectly)’ an aggregate ofwhich the partner has COD income. The
The ability to freely choose whether of,q 0 than 80 percent of the capital anBroposed regulations also provided that a
not to request or grant consent, howeveﬁmﬁts interests of the partnership, or (ijpartnership that consents to a basis reduc-
prOVides Opportunities to avoid the genﬁve or fewer partners Owning (d|rect|y Ortion must include a consent statement
eral Ordering rules of the proposed regmeh"ldirecﬂy) an aggregate of more than 5@\/|th its Form 1065, U.S. Partnership Re-
tions through the use of a partnershifyercent of the capital and profits interestéI of Income, and provide a copy of that
Therefore, the proposed regulations prgst the partnership. statement to the affected partner on or be-
vided that, in a limited number of situa- ag in the proposed regulations, thdore the date the Form 1065 is filed. One
tions; (i) a partner is required to requesing| regulations do not require a partnercommentator stated that the final regula-
the partnership’s consent, and (ii) thgpip to reduce the basis of its depreciabléons should provide that; (i) partners
partnership is required to grant that conyroperty (or depreciable real property) irshould not be required to request consent,
sent. Specifically, the proposed regulay| sjtuations where the partnership is thend (ii) neither the partner nor the partner-
tions provided that a partner is required tggyrce of the COD income. Howevership should be required to attach state-
request consent if the partner owns (diyhere a partnership is the source of th@ents to their returns, until the filing date
rectly or indirectly) more than 50 percentcOp income and partners elect to exof their respective returns for the taxable
of the capital and profits interests of the|yde such income, such partners are rgear following the year that the partner
partnership, or if the partner receives fuired to request that the partnership rexcludes COD income.
distributive share of COD income fromguce its basis in such property. The IRS and Treasury Department con-
the partnership. In addition, the partneraccordingly, if partners meeting thetinue to believe that a partner electing
ship is required to grant consent if rerequirements in (i) or (ii) above elect tounder sections 108(b)(5) or 108(c) must
quests are made by partners owning (déxclude such income, the partnershipeceive the consent of the partnership be-
rectly or indirectly) an aggregate of morgnust consent to reduce the basis of its déere the partner excludes the COD in-
than 50 percent of the capital and profitgreciable property (or depreciable reatome. Therefore, the final regulations
interests of the partnership. property). provide that the partner must request and
One commentator requested revisions Commentators also requested that thr@ceive the consent of the partnership
to the mandatory request and conseffinal regulations clarify that a partner-prior to the due date (including exten-
rules contained in the proposed regulaship’s consent is not required for basis agions) for filing the partner’s Federal in-
tions. This commentator argued that thgistments under section 108(b)(2)(E)come tax return for the taxable year in
proposed regulations, as written, couldhe final regulations make it clear that avhich the partner has COD income. The
unduly burden certain large partnershippartnership’s consent to reduce the basimal regulations do, however, adopt the
in situations where the partnership’s reef the partnership’s depreciable propertgommentator’s suggestion that the part-
fusal to consent was not motivated by tagor depreciable real property) is neithenership is not required to attach a state-
avoidance. The commentator requestegquired nor relevant where a partner ranent to its return until the filing date of its
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Federal income tax return for the taxabl&pecial Analyses partnerships owning real property. It is
year following the year that ends with or . _ . unlikely, however, that many of these
within the taxable year that the partner ex- 't has been determined that this final,, i,o shins or partners in these partner-
cludes the COD income. regulation is not a significant regulatorygpiog will have COD income in any given
The commentator also stated that th@ction as defined in EO 12866. Thereé/\ear, so it is anticipated that only a small

final regulations should provide that wher{Or€, & regulatory assessment is not 1¢y, o of these partnerships will be af-
a partnership recognizes any COD induired. It has been determined that a fin

| flexibil Vsis i . dZ?ected by the final regulations in a partic-
come from qualified real property busi_reguhatory” exi ||tyfqn?y3|s IS rng;? ular year.
ness indebtedness it should attach a staf@! the collection of information in this

L After a partner conveys information
ment to its partners’ Forms K—1 StatmgTreasury decision under 5 U.S.C. 604. A

. : at o concerning the amount of COD income
that the COD income is from qualifiedSUmmary of the analysis is set forth beIowXCluded from gross income under sec-

real property business indebtedness aitfider the heading “Summary of Final i

the dF:iteptheycancellation occurred. ThBegulatory Flexibility Act Analysis.” “Z?tnlgz(ha}) t?nt:]:t ?ggﬁ::eedtﬁzrmaerﬁ;gétﬁ
final regulations do not adopt this pro_Pursuant to section 7805(f) of the Internd? Ship T - pa v th
posal. The IRS and Treasury Departmeftevenue Code, this final regulation halfrest in inside basis. Accordingly, the

: been submitted to the Chief Counsel foP@rtnership must prepare and maintain
believe that §1.703-1(a)(1) currently re- 'special entries on its books because this

; ; dvocacy of the Small Business Admin
quires partnerships to S(_apara_tely Star’%tration{‘or comment on its impact onPasis reduction will reduce the partner’s
qualified real property business indebted> , share of the partnership’s depreciation de-
ness and identify it as such small business. . . .
h d j ductions, and ultimate gain or loss on the
The IRS and Treasury Department recg,mmary of Final Regulatory Flexibility sale of the property, in subsequent years.
ognize that a partner might not always .t anal

. ) . . X sis In many cases, partnership returns are
have sufficient information with which to y y P P

decide to request a basis reduction until This analysis is required under the Regggip;r:piris;r;% ;Zﬂ?;;e{hzgzvsvs;ii;r:;_
on, or shortly before, the due date (includalatory Flexibility Act (5 U.S.C. chapter . L

. . - : o . tries after the initial year.

ing extensions) for filing the partner’s6). In certain circumstances, the final reg- The IRS and Treasurv Depart i
Federal income tax return. Thereforeulations will require a partnership to in- y bepartment are
comments were requested as to whethelude a statement with its Form 1065nOt aware of any federal ru]es that may
additional rules (such as requiring a partJ.S. Partnership Return of Income, fopupI!cate, pverlap, or conflict with the
nership to inform partners of COD in-the taxable year following the year thafUl® In the final regulation. -

come prior to the date the Form 1065 isnds with or within the taxable year the S &N altérnative to the disclosure de-
filed) are necessary to ensure that infotaxpayer excludes COD income frontCI€d above, the IRS and Treasury De-
mation is exchanged between the partnegross income, and provide a statement Ertment considered, but rejected as too
ship and its partners in a timely fashionthe taxpayer on or before the due date rdensome, a rule that WO,UId ha}ve re-
The final regulations do not require partthe requesting partner’s return (includinfUIrecj an affected partnership to disclose
nerships to inform their partners of CODextensions) for the taxable year in which€ réductions of adjusted basis on a prop-
income prior to the date the Form 1065 ishe COD income is excluded under sec€'Y-Py-property basis. There are no
filed. Instead, the IRS and Treasury Detion 108(a), stating the amount of thémown alternative rulgg that are less bur-
partment believe that any additional adpartner's share of the reduction in thglensome to small entities but that accom-

ministrative burdens imposed on partnefpartnership’s adjusted bases of deprecig!iSh the purpose of the statute.
ships should be the result of Amble real or personal property (insideyyafting Information
understanding between the partners amghsis). This requirement will ensure that
the partnership. the partner knows it is entitled to reduce The principal authors of these regula-
the adjusted basis of the partnership intetions are Sharon L. Hall, Office of Assis-
est and that the affected partnershifant Chief Counsel (Income Tax and Ac-
knows it must reduce the partner’s intereounting) and Brian Blum, Office of
A commentator requested that, for canest in inside basis. The legal basis for thiéssistant Chief Counsel (Passthroughs and
cellation of debt events occurring prior toequirement is contained in sectionSpecial Industries). However, other per-
the issuance of final regulations, taxpay1017(b), 6001, and 7805(a). sonnel from the IRS and Treasury Depart-
ers be allowed to use any reasonable Though the final regulations might af-ment participated in their development.
method that conforms with existing regufect any partnership owning depreciable
lations or the proposed regulations in dggroperty, the IRS and Treasury Depart-
termining which properties are subject tanent believe that partnerships owning deAdoption of Amendments to the
the basis adjustments under sections 1@8eciable real property are the most ”kelhegulations
and 1017. This suggestion to provide foto be affected. Approximately 1,560,000
retroactive application of these regulapartnership returns were filed for 1993. Accordingly, 26 CFR parts 1, 301 and
tions has not been adopted. Approximately 620,000 of these were fol602 are amended as follows:

9. Methods Used Prior to Issuance of
Final Regulations

* *x k* K* %
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PART 1—INCOME TAXES erty business indebtedness that is di$1.108(a)-2 [Removed]
o charged, the amount excluded from gross
Palra_tgraph 1('1 ghbe at:jtg_orlty citation fOf, o me under section 108(a)(1)(D) (con-
Fnzg:icallso??eerntoereag :s fé?%vig-mes n nli:'erning discharges of qualified real propg1.108(b)-1 [Removed]
: ty busi indebted hall not ex- . .
erty business indebtedness) shall not ex Par. 7. Section 1.108—(b)-1 is removed.

Authority: 26 U.S.C. 7805 * * * . .
Section 1.108-4 also issued under 2%eed the excess, if any, of the outstanding

U.S.C. 108. principal amount of that indebtedness img1.1016-7 [Removed]

Section 1.108-5 also issued under zlgledla_ltely before the dlschargg over the
US.C. 108 ** * net fair market value of the qualifying real

Section 1.1017-1 also issued under Z%ropert_y, as defined in §1_'1017_1(C)(1)§1.1016—8 [Removed]

U.S.C.1017.*** |mmed|atel¥ l:fefore the dlsfcharge.k o Par. 9. Section 1.1016-8 is removed

- e rposes of this sectiongt fair market - nL. —o s Ved.
asF;glrl.oi.ls'Sectlon 1.108-4 Is added to re%lue means the fair market value of the Par. 10. Section 1.1017-11s revised to
qualifying real property (notwithstanding"®@d as follows:
81.108-4 Election to reduce basis of  section 7701(g)), reduced by the OUtgy 1017-1 Basis reductions following a
depreciable property under section standing principal amount of any qua”'discharge of indebtedness.
108(b)(5) of the Internal Revenue Code .fied real property business indebtedness
(other than the discharged indebtedness)(a) General rule for section 108(b)-
that is secured by such property immedi2)(E). This paragraph (a) applies to basis
taxpayer excludes discharge of indebte _tely before and afte_r the discharge. Alsmeductions under se.ction 108(b)(2)(E) that
ness income (COD income) from gros or purposes of section 108(c)(2)(A) andare required by section 108(a)(1)_(A) or (B)

this section, outstanding principal amounipecause the taxpayer excluded discharge of

rrc?ge(gg:(f;ri?:uotﬂfe11018 ('C"‘;(SlgéA)i’ng%)l_means the principal amount of indebtedhdebtedness (COD income) from gross in-
9 ’ ness together with all additional amount§ome. A taxpayer must reduce in the fol-

e B oy v o o e
(3) for the definitions ofitle 11 caseand (g€, are equivalent to principal, in tha#OD income (but not below zero), the ad-
insolvent, See section 108(g)(2) for theerest on such amounts would accruiisted bases of property held on the first
definition of qualified farm indebtedness and compound in the future, except theffay of the taxable year following the tax-

outstanding principal amount shall not in@ble year that the taxpayer excluded COD

(b) Time and mannerTo make an elec- : . income from gross income (in proportion
tion under section 108(b)(5), a taxpayef!ude amounts that are subject to SeCtlng adiusted bagsis)— (in prop

; ; ; 08(e)(2) and shall be adjusted to accou
must enter the appropriate information ont )2 | (1) Real property used in a trade or

Form 982 Reduction of Tax Attributes " u.namortl'zed premi-m and dISCOuntbusiness or held for investment, other

Due to Discharge of Indebtedness (anfonSistent with section 108(e)(3). than real property described in s,,ection

Section 1082 Basis Adjustmerdjd at- (b) Overall limitation. The amount ex- 221(1) tr?at Zeczred the discharaed in-

tach the form to the timely filed (including¢luded from gross income under sectiorf /% * o % - 0 o T tﬁe dis-

extensions) Federal income tax return fol08(a)((jl)(D)dSEa” notfex"czed the Z?gre%qarge' y

the taxable year in which the taxpayer hagate adjusted bases of all depreciable re y -

COD income that is excluded from grosgroperty held by the taxpayer immedi_bu(si)nZs;sg?arié)lrdop;g:t)i/ntjls,eidtr;neittr%dtﬁeorr

income under section 108(a). An electiontely before the discharge (other than d?ﬁan inventory, accounts receivab’Ie and

under this section may be revoked onlpreciable real property acquired in “OMotes receivable that secured thé dis-

with the consent of the Commissioner. templation of the discharge) reduced b%harged indebtedr,1ess immediately before
(c) Effective date.This section applies the sum of any— the discharge;

to elections concerning discharges of in- (1) Depreciation claimed for the tax- :

. . 3) Remaining property used in a trade
debtedness occurring on or after Octobetble year the taxpayer excluded dlschargber(bl)Jsiness or ?1epld Ifaor i);\vestment other
22, 1998. of indebtedness from gross income und(:l’ﬁan inventory, accounts receivable, notes

- section 108(a)(1)(D); and receivable, and real property described in
§1.108(c)-1 [Redesignated as §1.108-5] (2) Reductions to the adjusted bases Qhagiay 12'21(1)_ property

Par. 3. Section 1.108(c)-1 is redesigdepreciable real property required under (4) Inventory

Par. 6. Section 108(a)-2 is removed.

Par. 8. Section 1.1016-7 is removed.

(a) Description. An election under sec-
tion 108(b)(5) is available whenever

accounts receivable,

nated as 81.108-5. section 108(b) or section 108(g) for the,sies receivable. and real property de-
Par. 4. Section 1.108-6 is added teame taxable year. scribed in section 1221(1); and
read as follows: (c) Effective date.This section applies (5) Property not used in a trade or busi-

to discharges of qualified real propert i
81.108-6 Limitations on the exclusion ofb -I g quai _p PerBhess nor helc_i for mvestment:
. : e usiness indebtedness occurring on or () Operating rules—(1) Prior tax-at-
income from the discharge of qualified after October 22 1998 , :
real property business indebtedness. ’ ’ ' tribute reduction. The amount of ex-
§1.108(a)-1 [Removed] cluded COD income applied to reduce
(a) Indebtedness in excess of value.™ basis does not include any COD income
With respect to any qualified real prop- Par. 5. Section 1.108(a)-1 is removedapplied to reduce tax attributes under sec-
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tions 108(b)(2)(A) through (D) and, if ap-tion applies, reduce only the adjuste®100 and its undischarged indebtedness is
plicable, section 108(b)(5). For examplebasis of property described in paragrapt®70, and if the taxpayer elects to reduce
if a taxpayer excludes $100 of COD in{a)(1), (2), and (3) of this section and, ithe adjusted bases of depreciable property
come from gross income under sectioan election is made under paragraph (f) dfy $10 under section 108(b)(5), section
108(a) and reduces tax attributes by $4ibis section, paragraph (a)(4) of this sect017(b)(2) limits any further basis reduc-
under sections 108(b)(2)(A) through (D)tion. Within paragraphs (a)(1),(2), (3) andions under section 108(b)(2)(E) to $20
the taxpayer is required to reduce the ad4) of this section, such a taxpayer may r¢{$100 — $10) — $70).

justed bases of property by $60 ($100 duce only the adjusted bases of deprecia-(d) Changes in securitylf any property
$40) under section 108(b)(2)(E). ble property. A taxpayer that elects tas added or eliminated as security for an

(2) Multiple discharged indebted- apply section 108(c) may reduce only thendebtedness during the one-year period
nesseslf a taxpayer has COD income at-adjusted basis of property described ipreceding the discharge of that indebted-
tributable to more than one discharged irparagraphs (a)(1) and (3) of this sectioness, such addition or elimination shall be
debtedness resulting in the reduction adnd, within paragraphs (a)(1) and (3) oflisregarded where a principal purpose of
tax attributes under sections 108(b)(2)(Adhis section, may reduce only the adjustetthe change is to affect the taxpayer’s basis
through (D) and, if applicable, sectionbases of depreciable real property. Fureductions under section 1017.

108(b)(5), paragraph (b)(1) of this sectiothermore, for basis reductions under sec- (e) Depreciable propertyFor purposes
must be applied by allocating the tax-attion 108(c), a taxpayer must reduce the a@df this section, the termiepreciable prop-
tribute reductions among the indebtedjusted basis of the qualifying real properterty means any property of a character
nesses in proportion to the amount oo the extent of the discharged qualifiedubject to the allowance for depreciation
COD income attributable to each dis+teal property business indebtedness befooe amortization, but only if the basis re-
charged indebtedness. For example, if :r//ducing the adjusted bases of other depréuction would reduce the amount of de-
taxpayer excludes $20 of COD income atiable real property. The tergqualifying preciation or amortization which other-
tributable to secured indebtedness A angal propertymeans real property with re-wise would be allowable for the period
excludes $80 of COD income attributablespect to which the indebtedness is qualimmediately following such reduction.
to unsecured indebtedness B (a total efied real property business indebtednesehus, for example, a lessor cannot reduce
clusion of $100), and if the taxpayer rewithin the meaning of section 108(c)(3)the basis of leased property where the
duces tax attributes by $40 under sectioree paragraphs (f) and (g) of this sectidessee’s obligation in respect of the prop-
108(b)(2)(A) through (D), the taxpayerfor elections relating to section 1221(1krty will restore to the lessor the loss due
must reduce the amount of COD incomeroperty and partnership interests. to depreciation during the term of the
attributable to secured indebtedness A to (2) Partial basis reductions under sec-lease, since the lessor cannot take depre-
$12 ($20 — ($20 / $108 $40)) and must tion 108(b)(5). If the amount of basis re- ciation in respect of such property.

reduce the amount of COD income attribeluctions under section 108(b)(5) is less (f) Election to treat section 1221(1)
utable to unsecured indebtedness B to $4Ban the amount of the COD income exreal property as depreciable(1) In gen-
($80 — ($80 / $10 $40)). cluded from gross income under sectiorral. For basis reductions under section

(3) Limitation on basis reductions 108(a), the taxpayer must reduce the bal-08(b)(5) and basis reductions relating to
under section 108(b)(2)(E) in bankruptcyance of its tax attributes, including any requalified farm indebtedness, a taxpayer
or insolvency. If COD income arises maining adjusted bases of depreciable amday elect under sections 1017(b)(3)(E)
from a discharge of indebtedness in a titlether property, by following the orderingand (4)(C), respectively, to treat real prop-
11 case or while the taxpayer is insolventules under section 108(b)(2). For examerty described in section 1221(1) as de-
the amount of any basis reduction undegle, if a taxpayer excludes $100 of CODpreciable property. This election is not
section 108(b)(2)(E) shall not exceed thaincome from gross income under sectioavailable, however, for basis reductions
excess of— 108(a) and elects to reduce the adjustethder section 108(c).

(i) The aggregate of the adjusted basdmses of depreciable property by $10 (2) Time and mannefTo make an elec-
of property and the amount of money heldinder section 108(b)(5), the taxpayetion under section 1017(b)(3)(E) or
by the taxpayer immediately after the dismust reduce its remaining tax attribute$4)(C), a taxpayer must enter the appro-
charge; over by $90, starting with net operating lossepriate information on Form 98Reduc-

(i) The aggregate of the liabilities of under section 108(b)(2). tion of Tax Attributes Due to Discharge of
the taxpayer immediately after the dis- (3) Modification of fresh start rule for Indebtedness (and Section 1082 Basis Ad-
charge. prior basis reductions under sectionjustment),and attach the form to a timely

(c) Modification of ordering rules for 108(b)(5). After reducing the adjustedfiled (including extensions) Federal in-
basis reductions under sections 108(b)(2)ases of depreciable property under seceme tax return for the taxable year in
and 108(c)—(1) In general. The ordering tion 108(b)(5), a taxpayer must computevhich the taxpayer has COD income that
rules prescribed in paragraph (a) of thighe limitation on basis reductions undeis excluded from gross income under sec-
section apply, with appropriate modifica-section 1017(b)(2) using the aggregate dion 108(a). An election under this para-
tions, to basis reductions under sectiorthe remaining adjusted bases of propertgraph (f) may be revoked only with the
108(b)(5) and (c). Thus, a taxpayer thdtor example, if, immediately after the dis-consent of the Commissioner.
elects to reduce basis under sectiocharge of indebtedness in a title 11 case, a(g) Partnerships—(1) Partnership
108(b)(5) may, to the extent that the eledaxpayer’s adjusted bases of property i€OD income.For purposes of paragraph
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(a) of this section, a taxpayer must treat partners owning (directly or indirectly) an108(b)(2)(E) or (5) on the first day of the
distributive share of a partnership’s COaggregate of more than 50 percent of thexable year following the taxable year of
income as attributable to a discharged ireapital and profits interests of the partnemischarge, the bankruptcy estate must re-
debtedness secured by the taxpayer’s ighip. For example, if there is a cancelladuce all of the adjusted bases of its prop-
terest in that partnership. tion of partnership indebtedness that ierty before the taxpayer is required to re-

(2) Partnership interest treated as desecured by real property used in a partneguce any adjusted bases of property.
preciable property—(i) In general. For ship’s trade or business, and if partners (i) Effective date.This section applies
purposes of making basis reductions, if awning (in the aggregate) 90 percent ofp discharges of indebtedness occurring
taxpayer makes an election under sectiche capital and profits interests of the paripn or after October 22, 1998.

108(b)(5) (or 108(c)), the taxpayer mushership elect to exclude the COD income

treat a partnership interest as depreciablsder section 108(c), the partnership mu§tl.1017-2 [Removed]

property (or depreciable r,eal prope_rty) tanake th,e approprigte.reducti.ons in those Par. 11. Section 1.1017—2 is removed.
the extent of the partner’s proportionat@artners’ shares of inside basis.

share of the partnership’s basis in depre- (iii) Partnership consent statement PART 301—PROCEDURE AND

ciable property (or depreciable real propfA) Partnership requirementA consent- ADMINISTRATION

erty), provided that the partnership coning partnership must include with the

sents to a corresponding reduction in thEorm 1065, U.S. Partnership Return of Par. 12. The authority citation for part
partnership’s basis (inside basis) in depréncome, for the taxable year following the301 continues to read as follows:

ciable property (or depreciable real propyear that ends with or within the taxable Authority: 26 U.S.C. 7805 * **

ert¥) with respect to such partner. year the tagpayer excludes CQD incom 301.9100-13T [Removed]

(i) Request by partner and consent difrom gross income under section 108(a),
partnership—(A) In general. Except as and must provide to the taxpayer on or be- Par. 13. Section 301.9100-13T is re-
otherwise provided in this paragraptore the due date of the taxpayer's returmoved.

(9)(2)(ii), a taxpayer may choose whethe(including extensions) for the taxable year

or not to request that a partnership reduée which the taxpayer excludes COD inPART 602—OMB CONTROL

the inside basis of its depreciable propertyome from gross income, a statemefdUMBERS UNDER THE

(or depreciable real property) with respeahat— PAPERWORK REDUCTION ACT

to the taxpayer, and the partnership may (1) Contains the name, address, and
grant or withhold such consent, in its soléaxpayer identification number of the
discretion. A request by the taxpayepartnership; and

must be made before the due date (includ- (2) States the amount of the reduction
ing extensions) for filing the taxpayer’sof the partner’s proportionate interest i
Federal income tax return for the taxabléne adjusted bases of the partnership’s de-
year in which the taxpayer has COD inpreciable property or depreciable rea|]n
come that is excluded from gross incomgroperty, whichever is applicable.

under section 108(a). (B) Taxpayer's requirement.State- §602.101 OMB Control numbers.

(B) Request for consent requiredd  ments described in paragraph (g)(2)(iii)-
taxpayer must request a partnership’s cofA) of this section must be attached to a
sent to reduce inside basis if, at the timaxpayer’s timely filed (including exten- (c) ***
of the discharge, the taxpayer owns (disions) Federal income tax return for the

Par. 14. The authority citation for part
602 continues to read as follows:
Authority: 26 U.S.C. 7805.

Par. 15. Section 602.101(c) is amended

1. Adding the following entries in nu-
erical order to the table:

* * x %

rectly or indirectly) a greater than 50 pertaxable year in which the taxpayer ha§FR part or section Current OMB
cent interest in the capital and profits o£OD income that is excluded from grosy/here identified and control No.
the partnership, or if reductions to théncome under section 108(a). described

basis of the taxpayer’s depreciable prop- (iv) Partner’s share of partnership’s
erty (or depreciable real property) aredjusted basis[Reserved]

being made with respect to the taxpayer’s (3) Partnership basis reductionThe 1.108-4 ................. 1545-1539
distributive share of COD income of therules of this section (including this para1.108-5 ................. 1545-1421
partnership. graph (g)) apply in determining the prop- e e x e

(C) Granting of request requiredA erties to which the partnership’s basis re-

partnership must consent to reduce itductions must be made. 1.1017=1 . oo 1 545-1539
partners’ shares of inside basis with re- (h) Special allocation rule for cases to
spect to a discharged indebtedness if comhich section 1398 applieslf a bank-
sent is requested with respect to that imuptcy estate and a taxpayer to whom set-
debtedness by partners owning (directlion 1398 applies (concerning only indi- 5 Removing the following entries in
or indirectly) an aggregate of more thawiduals under Chapter 7 or 11 of title 11, erical order from the table:

80 percent of the capital and profits interef the United States Code) hold property

ests of the partnership or five or fewesubject to basis reduction under section ok ok ok
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Covered compensation tables; 1999. year during the 35-year period ending

\(/:vEeRr: ?c;;ﬁ:il‘?sgt:nnd gounrtrgl]tN%MB The covered compensation taple§ for theith the last day of the calendar year in

described 1999 'calendar year for dete.rmmlng conwhich the employee attains (or will attain)
tributions to defined benefit plans andsocial security retirement age. A 35-year

£ ok % % % permitted disparity are set forth. period is used for all individuals regard-

1.108(@)-1 .o 1545-0046:0,, Rul. 98-53 :iSZ ;fetr?slg’ﬁ]af of birth fl’f the ,i“diVidua'a

1.108(8)-2 ..\ eii e 1545-0046 _ _ , ning an employees covere

1.108(C)=1 «oseaa 1545-1421 This revenue ruling provides tables otompensation for a plan year, the taxal?le
covered compensation under § 401(I)wage base for all calendar years begin-

Foxox kO (5)(E) of the Internal Revenue Code (th@ing after the first day of the plan year is
11017—2 1545_002%?0(16") and the Income Tax Regulationsassumed to be the same as the taxable
1545_004 nereunder, for the 1999 plan year. wage base in effect as of the beginning of

ok % ok % Section 401(1)(5)(E)(i) defines coveredthe plan year. An employee’s covered

g ompensation with respect to an emgompensation for a plan year beginning
1545-004 | h fth ibuti ) .
oyee, as the average of the contributiogter the 35-year period applicable under

and benngit bases' in effect under § 230 ¢f 1.401(1)=1(c)(7)(i) is the employee’s
Michael P. Dolan, the Social Security Act (the “Act”) for ¢,yered compensation for a plan year dur-

Commissioner of each year in the 35-year period endingq \hich the 35-year period ends. An
Internal Revenue. With the year in which the employee at'employee’s covered compensation for a

tains social security retirement age. Lo
Approved September 14, 1998, . i’ plan year beginning before the 35-year
PP P Section 401(N)(5)(E)(il) of the Code eriod applicable under this § 1.401(1)—

Donald C. Lubick, states Fhat the dete_rmmqnon for any ye r(c)(?)(i) is the taxable wage base in ef-
. preceding the year in which the employe? S
Assistant Secretary of . ial . . h I?Ct as of the beginning of the plan year.
the Treasury attains socia securllty retirement age sha Section 1.401()-1(c)(7)(ii) provides
" be made by assuming that there is no in- at. for r oses of determining the
(Filed by the Office of the Federal Register orCr€ase in covered compensation after tﬁg ’ purp ning

October 21, 1998, at 8:45 a.m., and published in tt@etermination year and before the emamoun_t of an employee’s covered C,om_
issue of the Federal Register for October 22, 199%ovee attains social security retiremerff€Nnsation under § 1.401(1)-1(c)(7)(i), a

63 F.R. 56559) age. plan may use tables, provided by the

Section 1.401(1)—1(c)(34) of the regu|a_Commissioner, that are developed by

Section 401.—Qualified tions defines the taxable wage base as tfinding the actual amounts of covered
. contribution and benefit base under § 2360mpensation for different years of birth.

Pension, Profit-Sharing, and of the Act. For purposes of determining covered
Stock Bonus Plans Section 1.401(l)—1(c)(7)(i) defines cov-compensation for the 1999 year the tax-
26 CFR 1.401(l)-1: Permitted disparity with ered compensation for an employee as tiable wage ba-se 's $72,600. ;

respect to employer-provided contributions or  2verage (without indexing) of the taxable The following tables provide covered

benefits. wage bases in effect for each calendaompensation for 1999:

1999 Covered Compensation Table

Calendar Calendar Year of 1999 Covered
Year of Social Security Compensation

Birth Retirement Age

1907 1972 $4,488
1908 1973 4,704
1909 1974 5,004
1910 1975 5,316
1911 1976 5,664
1912 1977 6,060
1913 1978 6,480
1914 1979 7,044
1915 1980 7,692
1916 1981 8,460
1917 1982 9,300
1918 1983 10,236
1919 1984 11,232
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1999 Covered Compensation Table (Continued)

Calendar Calendar Year of 1999 Covered
Year of Social Security Compensation

Birth Retirement Age

1920 1985 12,276
1921 1986 13,368
1922 1987 14,520
1923 1988 15,708
1924 1989 16,968
1925 1990 18,312
1926 1991 19,728
1927 1992 21,192
1928 1993 22,716
1929 1994 24,312
1930 1995 25,920
1931 1996 27,576
1932 1997 29,304
1933 1998 31,128
1934 1999 33,060
1935 2000 34,992
1936 2001 36,888
1937 2002 38,772
1938 2004 42,468
1939 2005 44,328
1940 2006 46,176
1941 2007 47,988
1942 2008 49,752
1943 2009 51,456
1944 2010 53,124
1945 2011 54,768
1946 2012 56,364
1947 2013 57,936
1948 2014 59,352
1949 2015 60,684
1950 2016 61,920
1951 2017 63,060
1952 2018 64,116
1953 2019 65,112
1954 2020 66,060
1955 2022 67,752
1956 2023 68,544
1957 2024 69,240
1958 2025 69,852
1959 2026 70,404
1960 2027 70,884
1961 2028 71,316
1962 2029 71,664
1963 2030 71,988
1964 2031 72,264
1965 2032 72,480
1966 or later 2033 72,600
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1999 Rounded Covered Compensation Table

Year of Birth Covered Compensation

1934 33,000

1935 - 1936 36,000
1937 39,000

1938 42,000

1939 - 1940 45,000
1941 48,000

1942 — 1943 51,000
1944 — 1945 54,000
1946 — 1947 57,000
1948 — 1949 60,000
1950 — 1952 63,000
1953 — 1954 66,000
1955 - 1959 69,000
1960 — 1964 72,000
1965 or later 72,600

Drafting Information Labor Statistics price indexes are acmethods for tax years ended on, or with

o ) cepted for use by department stores emeference to, September 30, 1998.
_ The principal author of this revenue rulyqving the retail inventory and last-in, The Department Store Inventory Price
ing is Todd Newman of the Employeesi oyt inventory methods for valuing Indexes are prepared on a national basis
Plans Division. For further information;, entories for tax years ended on, or witiand include (a) 23 major groups of depart-

regarding this revenue ruling, call (202}¢erence to, September 30, 1998. ments, (b) three special combinations of
622-6076 between 2:30 and 3:30 Eastern the major groups - soft goods, durable
time (not a toll free number) Monday thrurey, Rul. 98-54 goods, and miscellaneous goods, and (c) a

gg;rgi?é NI"' Nevtvmiar:l’sf numberki)s (202) following Department Store Inven-Store total, which covers all departments,
) (also not a tollfree number) tory Price Indexes for September 199§1cluding some not listed separately, ex-

were issued by the Bureau of Labor St&cept for the following: candy, food,
Section 472.—Last-in, First-out tistics. The indexes are accepted by tHigluor, tobacco, and contract departments.
. Internal Revenue Service, under § 1.472—
Inventories 1(k) of the Income Tax Regulations and
Rev. Proc. 86-46, 1986-2 C.B. 739, for
appropriate application to inventories of
LIFO; price indexes; department department stores employing the retail in-
stores. The September 1998 Bureau offentory and last-in, first-out inventory

26 CFR 1.472-1: Last-in, first-out inventories.

BUREAU OF LABOR STATISTICS, DEPARTMENT STORE
INVENTORY PRICE INDEXES BY DEPARTMENT GROUPS
(January 1941 = 100, unless otherwise noted)

Percent Change

Groups Sept. Sept. from Sept.1997
1997 1998 to Sept. 1998
1. Piece Goods . ...t 521.1 542.3 4.1
2. Domestics and Draperies . .................... 646.6 634.0 -1.9
3. Women'’s and Children’s Shoes ................ 652.0 664.9 2.0
4, MEN'SSNOES . ... i 902.9 915.1 1.4
5. Infants'Wear .......... ... .. .. ... .. 623.3 621.4 -0.3
6. Women'sUnderwear ..................0o.... 557.8 569.3 2.1
7. Women's Hosiery . ..., 304.3 308.7 14
8. Women'’s and Girls’Accessories ............... 544.1 545.7 0.3
9. Women'’s Outerwear and Girls'Wear ............ 422.2 419.3 -0.7
10. Men'sClothing .. ......... ... ... 620.2 614.9 -0.9
11. Men's Furnishings ............. .. ... .. ... ... 603.1 595.5 -1.3
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INVENTORY PRICE INDEXES BY DEPARTMENT GROUPS
(January 1941 = 100, unless otherwise noted)

BUREAU OF LABOR STATISTICS, DEPARTMENT STORE (Continued)

Percent Change

Groups Sept. Sept. from Sept.1997
1997 1998 to Sept. 1998
12. Boys'’ Clothing and Furnishings 498.7 511.6 2.6
13. Jewelry ..o 1009.5 973.7 -3.5
14. NOtiONS . .. 842.0 754.8 -10.4
15. ToiletArticlesandDrugs ..................... 904.6 939.8 3.9
16. Furnitureand Bedding ....................... 662.7 673.8 1.7
17. Floor Coverings ... covviv i e 583.2 602.1 3.2
18. Housewares ...............c. ... 816.8 807.8 -1.1
19. Major Appliances . .......... ..., 243.4 236.9 2.7
20. Radioand Television ........................ 74.9 71.0 -5.2
21. Recreation and Educatfon. . ................. 108.9 103.2 -5.2
22. Home Improvemems. .. .................... 131.7 129.9 -1.4
23. AUtO ACCESSONBS . . ..o oot 108.3 107.5 0.7
Groups 1-15: SoftGoods ...................... 606.4 605.4 -0.2
Groups 16 — 20: Durable Goods .. ................. 465.3 458.1 -15
Groups 21 —23: Misc. Goo#ls. . . ................ 111.8 107.6 -3.8
StoreTotal . ......... ... .. 556.7 551.9 -0.9

1Absence of a minus sign before percentage change in this column signifies price increase.

2Indexes on a January 1986=100 base.

3The store total index covers all departments, including some not listed separately, except for the following: candypfotat, lig

bacco, and contract departments.

DRAFTING INFORMATION

sired effective date but within 12 months of thatelief under §1362(f) without applying for a private

o ) due date, may the taxpayer obtain relief undeletter ruling? See Rev. Proc. 98-55, page 27.
The principal author of this revenues301.9100 of the regulations without applying for a

ruling is Stan Michaels of the Office ofprivate letter ruling? See Rev. Proc. 98-55,

Assistant Chief Counsel (Income Tax an#ag¢ 27

Accounting). For further information re-
garding this revenue ruling, contact Mr.

Michaels on (202) 622-4970 (not a toll-S€ction 1362.—Election;
free call). Revocation; Termination

Section 1361.—S Corporation

26 CFR 1.1362-4: Inadvertent terminations.

26 CFR 1.1362-6: Elections and consents.

If a taxpayer files an S corporation election after
the statutory due date but within 12 months of that
statutory due date, may the taxpayer obtain relief
under § 1362(b)(5) of the Internal Revenue Code
without applying for a private letter ruling? See
Rev. Proc. 98-55, page 27.

If a qualified subchapter S trust election or an

Defined electing small business trust election is filed after
the required due date but within 24 months of that

If a taxpayer files a qualified subchapter S subdue date, may the beneficiary (in the case of a
sidiary (QSub) election after the due date for a d&QSST) or the trustee (in the case of an ESBT) obtain

1998-46 |.R.B. 15
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Part lll. Administrative, Procedural, and Miscellaneous

Cash or Deferred Arrangements; |l. BACKGROUND of this notice means compensation as de-

Nondiscrimination i . fined in 8 1401('()—1(9)(2) (Wthh incor-
Section 1433(a) of the Small Businesg, ;e by reference the definition of com-

Notice 98-52 Job Protection Act of 1996 (*SBJPA"), nansation in § 414(s) and § 1.414(s)-1):

Pub. L. 104-188, added new 88 401(K)5\ided, however, that the rule in the last

(12) and 401(m)(11) to the Code, effectiveeniance of § 1.414(s)-1(d)(2)(ii) (which

l. PURPOSE for plan years beginning after Decembeéaa

. X ; enerally permits a definition of compen-
This notice provides guidance on thetl: 1998, which prowd_e d93|gn-based Sal&tion to exclude all compensation in ex-
design-based alternative or “safe harbmhalrbo,r methods for satisfying t'he ADP teStess of a specified dollar amount) does not
methods in § 401(k)(12) and § 401(m)(11 ontained in §,401(.k)(3)(A)(") and theapply in determining the compensation of
of the Internal Revenue Code for satis —.CP test contamed.m § 401(m)(2). SecNHCEs. The annual compensation limit
ing the § 401(k) and § 401(m) nondiscrimIlon 401(k)(12) provides that a cash or dE’L]nder 8 401(a)(17) applies for purposes of

ination tests. ferred 'arrz'angement (“CODA.‘”) IS treatedthe safe harbor methods.
o . o as satisfying the ADP test if the CODA
Specifically, under this notice:

meets certain contribution and notice re Thus, & uniform definition of compen-
» Asection 401(k) plan generally satisfies sation described in this section IV.B must

guirements. Section 401(m)(11) provide e used for purposes of the basic matching

the actual deferral percentage (“ADP” . oo .

test if a prescribed level of safe harbo)glsatsztigf?: ec:hc;o'r&tcr:ll;utt;cg v?/:?r? rlesstrgizet ormula or an enhanced matching formula
matching or nonelective contributionsmatching cgntributions if the plan %eets@nder section V.B.1.a, the nonelective
iqi - A . . ntribution requirement under tion
are made on behalf of all eligible non the contribution and notice reqwrementco bution requirement under sectio

highly compensated employees. tained in § 401(K)(12) and, in addi-§/'B'2’ and the matching contribution limi-

(‘NHCEs") and if employees aré pro-{jon “meets certain limitations on thetatl(;)nS §unldzglsekctlin VI'ZB' AS pr0\1|ded
vided a timely notice describing theiracunt and rate of matching contribut" 96" 8 1- (k)-1(9)(2), an employer
rights and obligations under the planjons ayailable under the plan. may limit the period used to determine

See section V. Previous guidance on other SB\]P'&\:ompensatmn for a plan year to that por-

* Employee notices for the 1999 plamymendments to §§ 401(k) and 401(m) waion of the plan year in which the em-

year are not required to be provided bgsrovided in Notice 97—2, 1997—1 C.BP1OYee is an eligible employee, provided

fore March 1, 1999. See the transitiom4g and Notice 98—1 1998-3 | R.B. 42, nat this limit is applied uniformly to all

rule in section V.C.2. ' ’ "7 eligible employees under the plan for the
+ A plan that satisfies the ADP test safdll. EFFECT ON REGULATIONS plan year.

harbor by providing a basic level of safe <o ot the amendments made to C. Basic Matching Formula
harbor matching contributions automat;

ically satisfies the actual contribution>> ~0+(K) and 401(m) by SBIPA, as well g pyposes of this notice, the “basic

. as by other recent legislation, certain por-
percentage (“ACP”) test with respect t y 9 P

Qions of §§ 1 401(K)-1, 1.401(m)-1 anc£natching| formula” is the formula de-
i ibuti - ' T N cribed in section V.B.1.a.i.

matchlng_ g:ontnbutlon;. Plans .that.prol_401(m)_2 of the Income Tax Regula:

vide additional matching contributions

<fyv the ACP i hi tions no longer reflect current law. How- D. Enhanced Matching Formula
safisfy the test it matching Contrl'ever, these regulations continue to apply

butions do not exceed specified limitag, the extent they are not inconsistent with F 0" PUrPoses of this n?t_ice, an “en-

tions. See section V. the Code, Notices 97-2 and 98-1, this ng!2"¢c€d matching formula™is a formula

* A special rule allows § 403(b) plans tQ;jce gnqg any subsequent guidance. described section V.B.1.a.ii.
take advantage of the ACP test safe har- E Rate of Elective Contributions
bor. See section VI.C. IV. DEFINITIONS :

* Plan amendments needed to implement For purposes of this notice, an em-
the safe harbor methods generally may ployee’s “rate of elective contributions”
be deferred until the date other SBJPA Except as provided in this section IVmeans the ratio of an employee’s elective
plan amendments are required (for calny term used in this notice that is definedontributions under the plan for a plan
endar year plans, December 31, 1999n Notice 98-1 or the regulations undeyear to the employee’s compensation for
See section XI. 88 401(k) and 401(m) has the same meathat plan year.

Among other matters, this notice alsdng as in Notice 98-1 or those regulations.
addresses the timing of safe harbor contr=or example, the definition of “plan” in
butions (section VII), the interaction of8 1.401(k)-1(g)(11) applies for purposes For purposes of this notice, an em-
the safe harbor methods with other qualief this notice. ployee’s “rate of employee contributions”
fication rules and testing methods (section means the ratio of an employee’s em-
VIII), and how the safe harbor methods ployee contributions under the plan for a
work where an employer maintains multi- Except as provided in sectionplan year to the employee’s compensation
ple CODAs or plans (section IX). V.B.1.c.iii, “compensation” for purposesfor that plan year.

A. In General

F. Rate of Employee Contributions

B. Compensation
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G. Rate of Matching Contributions ~ matching contribution requirement ofsated employee (“HCE”) who is an eligi-
'garagraph 1 of this section V.B or (2) théle employee is greater than the rate of

. “ . nonelective contribution requirement ofmatching contributions that would apply

bor under section V, a “rate of matchin . . . . -

contributions” means the ratio of match? aragraph 2 of this section V.B. Pursuamwith respect to any NHCE who is an eligi-
. Lo to 8 401(k)(12)(E)(ii), the safe harborble employee and who has the same rate
ing contributions on behalf of an em- N : . . ) Lo
contribution requirement of this sectionof elective contributions.

, . N OB must be satisfied without regard to
the employee’s elective contributions for,

For purposes of the ADP test safe ha

c. Permissible Restrictions on

that plan year. For purposes of the ACIg 401(h. Elective Contributions by
test safe harbor under section VI, a “rate 1. Matching Contribution NHCEs
of matching contributions” means the Requirement The matching contribution requirement

ratio of matching contributions on behalf . . : P
of an emolo eegunder the plan for a plan @ In General of th_ls section V.B.1 is not satisfied if
pioy P P elective contributions by NHCEs are re-

year to the employee’s respective em- The matching contribution requirementricted, unless the restrictions are permit-
ployee contributions or elective contribuof this section V.B.1 is satisfied if, undefeq as described below.

tions for that plan year. the terms of the plan, safe harbor match-

ing contributions under either the basic  i. Restrictions on Election Periods

H. Safe Harbor Matching Comribu'matchin formula or an enhanced match- -
tions and Safe Harbor Nonelective g A plan sponsor may limit the frequency

Contributions ing formula described below are required,y qyration of periods in which eligible
_ _ to be made on behalf of each NHCE wh@y55yees may make or change cash or
For purposes of this notice, safe harbds an eligible employee. deferred elections under a plan, provided

matching contributions and safe harbor ; ; ;

; ; ; that, after receipt of the notice described
: R ; i. Basic Matching Formula ’
nonelective contributions are matching 9 in subsection C of this section V, an em-

and nonelective contributions, respec- The basic matching formula providesloyee has a reasonable opportunity (in-

tively, that (1) are nonforfeitable within matching contributions on behalf of eaclgluding a reasonable period) to make or

the meaning of § 1.401(k)-1(c), (2) arNHCE who is an eligible employee in archange a cash or deferred election for the
subject to the withdrawal restrictions ofamount equal to (A) 100 percent of theplan year. For purposes of the preceding
§ 401(k)(2)(B) and § 1.401(k)-1(d), andamount of the employee’s elective contrisentence, a 30-day period is deemed to be
(3) are used to satisfy the safe harbor coRutions that do not exceed 3 percent of thereasonable period.

tribution requirement of section V.B. AC-emp]oyee’s Compensation and (B) 50 per- B o

cordingly, pursuant to § 401(k)(2)(B) anccent of the amount of the employee’s  ii- Restrictions on Amount of

§ 1.401(k)-1(d), such contributions (an@lective contributions that exceed 3 per- Elective Contributions

earqings thereon) must not be di;tributabtgent of the employee’s compensation but Aplan sponsor may limit the amount of
earlier than separation from service, deatkhat do not exceed 5 percent of the emsiective contributions that may be made
disability, an event described inployee's compensation. by an eligible employee under a plan, pro-

§ 401(k)(10), or, in the case of a profit- . vided that each NHCE who is an eligible
sharing or stock bonus plan, the attain-  ii. Enhanced Matching Formula employee is permitted (unless the em-
ment of age 58. Pursuant 10 § 401(k)-  Ap enhanced matching formula proployee is restricted under paragraph 1.c.iv
(2)(B) and § 1.401(k)-1(d)(2)(ii), hardship,;jyes matching contributions on behalf obf this section V.B) to make elective con-
is not a distributable event for contribu,ch NHCE who is an eligible employeeributions in an amount that is at least suf-

tions other than elective contributions.  nger a formula that, at any rate of eledicient to receive the maximum amount of

V. ADP TEST SAFE HARBOR tive contributions', providgs an aggregatenatching contributions available under
amount of matching contributions at leasthe plan for the plan year, and the em-
A. General Rule equal to the aggregate amount of matchirgjoyee is permitted to elect any lesser

. . ibuti amount of elective contributions.
A CODA is treated as satisfying thecontrlbutlons that would have been pro

. vided under the basic matching formula. . -
207, et e 8 DL0I0HAD 20 ¥ o, unr an s iy R on e

) formula, the rate of matching contribu- Compensation That May be

the entire plan year, the arrangement sat- . , Deferred

i - . tilons may not increase as an employee’s

isfies the safe harbor contribution require- . oo . _—
rate of elective contributions increases. A plan sponsor may limit the types of

ment of subsection B of this section V and tion that be deferred b
the notice requirement of subsection C of  b. Limitation on Matching compensation that may be delerred by an
eligible employee under a plan, provided

this section V. Contributions for HCEs . S
o that each NHCE who is an eligible em-
B. Safe Harbor Contribution The matching contribution requiremenployee is permitted to make elective con-
Requirement of this section V.B.1 is not satisfied if, attributions under a definition of compensa-

The safe harbor contribution require-any rate of elective contributions, the ratéon that would be a reasonable definition
ment of this section V.B is satisfied for aof matching contributions that wouldof compensation within the meaning of
plan year if the plan satisfies either (1) thapply with respect to any highly compeng§ 1.414(s)-1(d)(2). (Thus, the definition
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is not required to satisfy the nondiscrimi8 415(c)(3) and may change a cash or deempensation, Plan L provides a match-
nation requirement of § 1.414(s)-1(d)(3).Jerred election at any time. Plan L limitsing contribution equal to 150 percent of
However, see section IV.B regarding théhe amount of an employee’s elective coreach eligible employee’s elective contri-
definition of compensation for purposedributions for purposes of § 402(g) andbutions up to 3 percent of compensation.

of the basic matching formula or an en8 415, and, in the case of a hardship distri- (b) Plan L's formula is an enhanced
hanced matching formula under parabution, suspends an employee’s ability tenatching formula and Plan L satisfies the
graph 1.a of this section V.B, the noneleanake elective contributions for 12 monthsafe harbor contribution requirement of
tive contribution requirement underin accordance with § 1.401(k)—1(d)(2)+this section V.B.

paragraph 2 of this section V.B, and théiv)(B)(4) and limits an employee’s elec- (c) Plan L would satisfy the ADP test

matching contribution limitations undertive contributions in accordance withsafe harbor if Plan L also satisfied the no-

section VI.B. § 1.401(k)-1(d)(2)(iv)(B)(3). All contri- tice requirement of subsection C of this
. - o butions under Plan L are nonforfeitablesection V. (Plan L then would also satisfy
Iv. Restrictions Due to LImitations - ang are subject to the withdrawal restricthe ACP test safe harbor. See section V1)

under the Code tions of § 401(k)(2)(B). Plan L provides
Aplan sponsor may limit the amount offor no other contributions and Employer Example 3
elective contributions made by an eligibleh Maintains no other plans. Plan L is (a) The facts are the same as in Exam-
employee under a plan (A) because of tH@aintained on a calendar-year basis anq

limitations under § 402(g) or § 415 or (B)all contributions for a plan year are madtg aechl ’esﬁﬁ%eﬂlﬁtr:;iteeife;:vgeég::g:ES_
because, on account of a hardship distriithin 12 months after the end of the plary.

i | 's ability t ke elecyear tions from compensation within the
ution, an employee’s ability to make elec . . ; ;
tive contributions has been suspended for () Based on these facts, matchmg;eanmg of § 415(c)(3), each employee’s

12 months in accordance with § 1_401(k)£ontributions under Plan L are safe harb e.ctlve contributions under Plan L ar,e

: A hi tributions because thev a mited to 15 percent of the employee’s

1(d)(2)(iv)(B)(4) or limited in accordance Matching con Y anf sic com . - i

' : ; . ; pensation.” Basic compensa
with § 1.401(k)—1(d)(2)(iv)(B)(3). nonforfeitable, are subject to the with- ="~ defined under Plan L

drawal restrictions of § 401(k)(2)(B), andO" IS defined under Plan L as compensa-

2. Nonelective Contribution are used to satisfy the safe harbor contii®" Within the meaning of § 415(c)(3),

Requirement bution requirement of section V.B. but excluding overtime pay.

_ o _ (c) Plan L's formula is an enhanced (b) The definition of basic compensa-
The nonelective contribution requ're'matching formula because each NHCIt:mn under Plan L is a reasonable defini-

ment of this section V.B.2 is satisfied if, . “ic 3 eligible employee receivedion of compensation within the meaning

under the terms of the plan, the employerﬁatching contributions at a rate that, atf 8 1.414(s)-1(d)(2).

is required to make a safe harbor noneleg—ny rate of elective contributions, pro- (c) Plan L will not fail to satisfy the

tive c_ontributi_oh on behalf of each NHCE, ;1o 4, aggregate amount of matchin fe harbor contribution requirement of
who is an eligible employee equal 10 af ;i tions at least equal to the aggrdlis section V.B merely because Plan L

least 3 percent of the employee’s COMPeliate amount of matching contributiondimits the amount of elective contribu-
sation. that would have been received under thi#ons and the types of compensation that
3. Examples basic matching formula, and the rate offay be deferred by eligible employees,

matching contributions does not increasBrovided that each NHCE who is an eligi-
The safe harbor contribution require-as the rate of an employee’s elective cofle employee may make elective contri-

ment of this section V.B is illustrated bytributions increases. butions equal to at least 4 percent of the
the following examples: (d) Plan L satisfies the safe harbor coremployee’s compensation und.er
tribution requirement of this section V.B8 415(c)(3) (that is, the amount of elective

Example 1 because safe harbor matching Contriblﬁontributions that is sufficient to receive

(a) Beginning January 1, 1999, Emlions under an enhanced matching fo,the.maximu'm amount of matching contri-
ployer A maintains Plan L covering em-mula are required to be made on behalf drutions available under the plan).
ployees (including HCEs and NHCES) ieach NHCE who is an e_I|g|bIe employee. Example 4
Divisions D and E. Plan L contains a (&) Plan L would satisfy the ADP test
CODA and prOVideS a required matchin%afe harbpr if Plan L aISO Sat.ISerd the np- (a) The facts are the same as in Exam-
contribution equal to 100 percent of eacHC® requirement of subsection C of thigle 1, except that Plan L provides that
eligible employee’s elective contributionsS€ction V. (Plan L then would also satisfyynly employees employed on the last day
up to 4 percent of compensation. For puth® ACP test safe harbor. See section Vigf the plan year will receive a safe harbor
poses of the matching contribution for- Example 2 matching contribution.
mula, compensation is defined as all com- (b) Even if the section 401(m) plan sat-
pensation within the meaning of (a) The facts are the same as in Exansfies the minimum coverage require-
§ 415(c)(3) (a definition that satisfiesple 1, except that instead of providing anents of § 410(b)(1) taking into account
8§ 414(s)). Also, each employee is permitrequired matching contribution equal tahis last-day requirement, Plan L would
ted to make elective contributions fromLO0 percent of each eligible employee’siot satisfy the safe harbor contribution re-
all compensation within the meaning oklective contributions up to 4 percent ofjuirement of this section V.B because safe
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harbor matching contributions are no¥.C.1 is satisfied if the notice (1) is suffi-on all of the relevant facts and circum-
made on behalf of all NHCEs who are eliciently accurate and comprehensive to irstances.
gible employees and who make electivéorm the employee of the employee’s
contributions. rights and obligations under the plan and
(c) The result would be the same if, in{2) is written in a manner calculated to be
stead of providing safe harbor matchinginderstood by the average employee eli- The timing requirement of this section
contributions under an enhanced formulayible to participate in the plan. For pury/C.2 is deemed to be satisfied if at least
Plan L provides for a 3-percent safe hafposes of the preceding sentence, a notige days (and no more than 90 days) be-
bor nonelective contribution that is re4s not considered sufficiently accurate angbre the beginning of each plan year, the
stricted to eligible employees under thegomprehensive unless the notice accuotice is given to each eligible employee
CODA who are employed on the last dayately describes (i) the safe harbor matchoer the plan year. In the case of an em-
of the plan year. ing or nonelective contribution formulaployee who does not receive the notice
used under the plan (including a descripwithin the period described in the previ-
tion of the levels of matching contribu-ous sentence because the employee be-
(@) The facts are the same as in Exantions, if any, available under the plan); (ilcomes eligible after the 90th day before
ple 1, except that instead of providingany other contributions under the plan (inthe beginning of the plan year, the timing
safe harbor matching contributions undetluding the potential for discretionaryrequirement is deemed to be satisfied if
the enhanced matching formula to emmatching contributions) and the condithe notice is provided no more than 90
ployees in both Divisions D and E, emtions under which such contributions arelays before the employee becomes eligi-
ployees in Division E are provided safémade; (iii) the plan to which safe harboble (and no later than the date the em-
harbor matching contributions under theontributions will be made (if different ployee becomes eligible). Thus, for ex-
basic matching formula, while matchingthan the plan containing the CODA); (iv)Jample, the preceding sentence would
contributions continue to be provided tahe type and amount of compensation thaipply in the case of any employee eligible
employees in Division D under the enmay be deferred under the plan; (v) hovor the first plan year under a newly estab-
hanced matching formula. to make cash or deferred elections, irlished section 401(k) plan, or would apply
(b) Even if Plan L satisfies cuding any administrative requirementsn the case of the first plan year in which
§ 1.401(a)(4)—4 with respect to each raigat apply to such elections; (vi) the perian employee becomes eligible under an
of matching contributions available to emy s available under the plan for makingxisting section 401(k) plan.

ployees under the plan, the plan would fa3sh or deferred elections; and (vii) with- . . o
to satisfy the safe harbor contribution reg,awal and vesting provisions applicable ~ C: 1999 Transition Relief for Timing

quirement of this section V.B because thg, -ontributions under the plan. Requirement
rate of matching contributions with re-

spect to HCEs in Division D at a rate of b. 1999 Transition Relief for Con-
elective contributions between 3 and 5 tent Requirement

percent would be greater than that with re section V.C satisfies the timing require-
e i i nt for that plan year (with r tto an
spect to NHCESs in Division E at the same. For a plan adopting the safe harbor pronent for that plan year (with respec

rate of elective contributions. For examy'SionS for a plan year fchat b_egins bgforexistiqg section {101(k) plgn ora newly
ple, an HCE in Division D who would Jan_uary 1, 2000, a notlc_e will not fail toestablished one) if the notice is given on
ha\;e a 4-percent rate of elective contribLEat'Sfy the content requirement fpr thaor before March 1, 1999. However, in
tions would have a rate of matching Conplan_ year merely bec_ause the no_t|ce doesder to satisfy the ADP or ACP test saf_e
tributions of 100 percent while an NHCE"°! include all of the items listed in p.araha.rbor for the.pllan year, a plan that is
in Division E who would have the samegraph 1.a of this section V.C, prowdedJS_Ing th? transition rel_lef prOV|de<_j under
rate of elective contributions would have 412 the notice satisfies a reasonable godalis section V.C.2.c still must satisfy the
lower rate of matching contributions. ~aith interpretation of the notice require-otherwise applicable requirements of this
ments under 88 401(k)(12) and\otice 98-52 with respect to the entire

C. Notice Requirement 401(m)(11). plan year.

b. Deemed Satisfaction of Timing
Requirement

Example 5

For a plan year that begins on or before
April 1, 1999, the notice described in this

The notice requirement of this section 2. Timing Requirement VI. ACP TEST SAFE HARBOR
V.C is satisfied if each eligible employee
for the plan year is given written notice of
the employee’s rights and obligations The timing requirement of this section A defined contribution plan is treated
under the plan and the notice satisfies thgc 2 s satisfied if the notice is providedas satisfying the ACP test under §
content requirement of paragraph 1 of thigjithin a reasonable period before the bet01(m)(2) and § 1.401(m)-1(b) with re-
section V.C and the timing requirement ofjinning of the plan year (or, in the year aspect to matching contributions for a plan
paragraph 2 of this section V.C. employee becomes eligible, within a reayear if, for the entire plan year, (i) each
sonable period before the employee b&NHCE eligible to receive an allocation of
comes eligible). The determination ofmatching contributions under the plan is

a. General Rule whether a notice satisfies the timing realso an eligible employee under a CODA
The content requirement of this sectiomuirement of this section V.C.2 is basethat satisfies the ADP test safe harbor of
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section V and (ii) the plan satisfies theelective contributions may be restrictedequirements of the ACP test safe harbor
matching contribution limitations of sub-only to the extent permitted under sectiodescribed in this section VI:

section B of this section VI. See sectioV.B.1.c.

VIII.F.1 regarding the continued applica-
tion of the ACP test to employee contribu-
tions.

Example 1
4. Matching Contributions Gener-
ally Must be Required Under
Plan Terms

(@) An employer’s only plan, Plan M,
contains a CODA that satisfies the ADP
test safe harbor using safe harbor match-
. o a. ADP Test Safe Harbor ing contributions under the basic match-
1. UHr?(;g?; l?écagghﬁznégmﬂfans As provided under section V.B.1.a, 49 formula. No contributions, other than

matching contribution may be taken intd!€ctive contributions and contributions

A plan satisfies the matching contribuaccount in determining whether theinder the basic matching formula, are
tion limitations of this section VI.B if (i) matching contribution requirement of themade to Plan M.
the plan satisfies the matching contribuADP test safe harbor is satisfied only if (b) Because the CODA under Plan M
tion requirement of section V.B.1 usingthe contribution is required to made undegatisfies the ADP test safe harbor using
the basic matching formula and (ii) nothe terms of a plan. Even though matctthe basic matching formula and Plan M
other matching contributions are providedng contributions made at the employer'grovides for no other matching contribu-
under the plan. discretion may not be taken into accourtions, Plan M automatically satisfies the
] _in determining whether the matching conACP test safe harbor.
2. Safe Harbor Matching Contribu-tihytion requirement of section V.B.1 is
tions Under an Enhanced Matchxaisfied, a plan that satisfies the safe har- Example 2
ing Formula bor contribution requirement of section (a) Beginning January 1, 2000, Em-

A plan satisfies the matching contribuV-B will not fail to satisfy the ADP test poyer B maintains Plan N, the only plan
tion limitations of this section VI.B if (i) Safe harbor merely because additiona}\sintained by Employer B. Plan N con-
the plan satisfies the matching contributatching contributions are made at theying 5 CODA that satisfies the ADP test

B. Matching Contribution Limitations

tion requirement of section V.B.1 using _a@mployer’s discretion. safe harbor using a 3-percent safe harbor
enhanced matching formula under which © \ ~5 1ot Safe Harbor nonelective contribution. Plan N also
matching contributions are only made provides matching contributions equal to

with respect to elective contributions that A plan fails to satisfy the ACP test safe5 percent of each eligible employee’s
do not exceed 6 percent of the employeefsarbor for a plan year if the plan provideg,qctive contributions up to 6 percent of
compensation and (ii) no other matchingor matching contributions made at thecompensation. Under Plan N, elective
contributions are provided under the plaremployer’s discretion on behalf of any, . tions are limited to 10 percent of

employee that, in the aggregate, could ex- employee’s compensation and are lim-

3. Other Matching Contributions
ceed a dollar amount equal to 4 percent_cf)i’rzd in accordance with § 402(g) and

In the case of any other plan, thdhe employee’s compensation. This I|m|-§ 415. Under Plan N, an employee may

i ihuti imitati ic tation on matching contributions made a :
matching contribution limitations of this g I hange a cash or deferred election at any

; iofiad i he employer’s discretion does not a
section VI.B are satisfied if, under thet ploy pp ime. Plan N provides a definition of

plan, (i) matching contributions are not© Plan years beginning before January 1, . g
made with respect to employee contribu?000. tcr?;?F;Z?:Ztlggfi:;:;:iﬁﬂses d§f§rl:|(|5 )pj\:d
tions or elective contributions that in the C. Special Rule for Matching Contri-

{ 46 t of th poses under Plan N. Matching contribu-
aggregate exceed b percent o the €M- 4, ;tions Under a § 403(b) Plan tions under Plan N are fully vested after 3
ployee’s compensation, (ii) the rate of

matching contributions does not increase For purposes of § 403(b)(12)(A)(i), a¥a" of service. No other matching con-
as the rate of employee contributions o8 403(b) plan is treated as satisfying thigtbutions are provided for under Plan N.
elective contributions increases, and (jiijequirements of § 401(m) with respect td N€ plan is maintained on a calendar-year
at any rate of employee contributions omatching contributions if the plan satisPasis and all contributions for a plan year
elective contributions, the rate of matchfies the safe harbor contribution required® made within 12 months after the end
ing contributions that would apply with ment of section V.B, the notice requireOf the plan year. _
respect to any HCE who is an eligible emment of section V.C, and the matching (b) Based on these facts, Plan N satis-
ployee is no greater than the rate ofontribution limitations of subsection Bfies the ACP test safe harbor with respect
matching contributions that would applyof this section VI. For purposes of applyt0 matching contributions because each
with respect to an NHCE who is an e|igi.ing the requirements of section V and thisNHCE eligible to receive an allocation of
ble employee and who has the same rag€ction VI, salary reduction contributionsmatching contributions under Plan N is
of employee contributions or electiveunder a § 403(b) plan are treated as elealso an eligible employee under a CODA
contributions. If a plan provides matchtive contributions under a CODA. that satisfies the ADP test safe harbor of
ing contributions with respect to em- section V and because the matching con-
ployee contributions or elective contribu- tribution limitations of subsection B of
tions, those employee contributions or The following examples illustrate thethis section VI are satisfied.

D. Examples
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Example 3 B. Contributions Under the ADP Test the rules generally applicable to nonelec-
Safe Harbor tive employer contributions under §

(@) The facts are the same as in Exam- i,
: . . 401(a)(4). See § 1.401(a)(4)-1(b)(2)(ii).
ple 2, except that Plan N also provides A CODA will not satisfy the ADP test However, pursuant to § 401(K)(12)(E) (i,

matching contributions equal to 50 persafe harbor for a plan year unless safe h%- the extent they are needed to satisfy the
cent of each eligible employee’s embor matching and nonelective contribu- yarer )

I tributi to 6 t ofions needed to satisfy the safe harbésrafe harbor contribution requirement of
ployee contributions up 1o & percent o . . y ) Section V.B, safe harbor nonelective con-
compensation. contribution requirement of section V.Btributions may not be taken into account

(b) Plan N does not satisfy the matchare made in accordance with the alloc

. L 1 lan f f 8 401(1
ing contribution limitations of subsectiontion and timing rules of § 1.401(k)—a}(12(2|eljd?:g &Znimo;u?;{igzsi? Serfnit?eé)

B of _this_ section VI becaus_e matchingdl(b)(4). disparity under § 1.401(a)(4)-7).

contributions can be made with respect to _ o

elective contributions and employee con- C- Matching Contributions Under the

tributions that, in the aggregate, equal 12 ACP Test Safe Harbor

percent of compensation (and thus exceed Matching contributions are taken into

6 percent of compensation). account for a plan year under the ACP test

safe harbor of section VI in accordance Safe harbor nonelective contributions

Example 4 with the allocation and timing rules of §may be counted under § 416 toward the
(a) The facts are the same as in Exam-401(m)-1(b)(4)(ii)(A). minimum contribution requirement for

ple 2, except that Plan N also provides top-heavy plans. Thus, if a plan allocates

that Employer B, in its discretion, may ¥ - INTERACTION WITH OTHER to all eligible employees a 3-percent safe

make additional matching contributiondXYLES AND TESTING METHODS harbor nonelective contribution, the plan

C. Top-Heavy Rules

1. Safe Harbor Nonelective Contribu-
tions

up to 50 percent of each eligible em- A |n General generally would also satisfy the top-heavy
ployee’s elective contributions that do not ' o minimum contribution requirement. See

(b) Plan N does not fail to satisfy theADP test under § 401(k)(3)(A)(ii) and able to qualified nonelective contribu-
ACP test safe harbor on account of discréd 1.401(k)-1(b)(2) will not be treated as dions.

tionary matching contributions, becausedualified CODA unless the arrangement 5 Safe Harbor Matchi
under Plan N, the amount of discretionargatisfies the other requirements of < aie iarvor Matching

matching contributions cannot exceed 8 401(k). For example, under § 401(k)- Contributions
percent of an employee’s compensation. (3)(A)(i), the group of eligible employees |f 5 plan uses contributions allocated to
under the section 401(k) plan must satisfémployees on the basis of elective contri-
VII. TIMING OF PLAN the requirements of § 410(b), undeputions or employee contributions to sat-
CONTRIBUTIONS § 401(k)(4)(A), benefits (other than matchisfy the top-heavy minimum contribution
ing contributions) must not be contingentequirement under § 416, these contribu-
on an election to defer, and elective contrijons are not treated as matching contribu-
As provided in subsections B and C obutions must satisfy the allocation and timtions for purposes of §§ 401(k) and
this section VII, matching and nonelectivdng rules of § 1.401(k)-1(b)(4). Aplan tha401(m). Therefore, safe harbor matching
contributions under a plan using the safgatisfies the ADP or ACP test safe harbagontributions may not be counted toward
harbor methods must be made to the planust satisfy all other qualification requirethe minimum contribution requirement
within the same time period that wouldments of the Code that are applicable to tifer top-heavy plans under § 416. See
apply if these contributions were made t@lan, such as the nondiscriminatory availg 1.416—1, M-19.
a plan using the current year testing@bility of benefits, rights, and features o . o
method for ADP or ACP testing purposeginder § 401(a)(4) and the limitations of D- Qualified Matching Contributions
(that is, no later than 12 months after th88 401(a)(17), 401(a)(30) and 415. and Qualified Nonelective Contri-

close of the plan year). butions

Matching and nonelective contribu- L . To the extent they are needed to satis
tions also may be made from time to time ﬁontr_lbut_lons tc_> Satisfy Other the safe harbor coxtribution requiremenfty

) : ondiscrimination Tests . .

during the plan year, instead of at one of section V.B, safe harbor matching and
time after the close of the plan year. Re- A safe harbor nonelective contributionnonelective contributions may not be used
gardless of the timing of employer contri-used to satisfy the nonelective contribuas qualified matching contributions and
butions, however, the total amount ofion requirement under section V.B.2 mayjualified nonelective contributions, re-
matching or nonelective contributions foralso be taken into account for purposes @pectively, under any plan for any plan
the plan year still must satisfy the requiredetermining whether a plan satisfieyear. For example, if a plan satisfies the
ments of sections V and VI, taking into§ 401(a)(4). Thus, these contributions areafe harbor contribution requirement
account the total amount of compensationot subject to the limitations on qualifiedusing a safe harbor nonelective contribu-
for the plan year, in order for a CODA tononelective contributions undertion by allocating a 7-percent safe harbor
satisfy the ADP test safe harbor. § 1.401(k)-1(b)(5)(ii), but are subject tononelective contribution to all eligible

A. In General

B. Use of Safe Harbor Nonelective
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employees, contributions in an amounto disregard with respect to all eligiblecrimination rules for certain plans that
equal to the first 3 percent of each ememployees (i.e., all HCEs and NHCEsprovide for early participation, do not
ployee’'s compensation may not be use() all matching contributions, if the ACPapply for purposes of the safe harbor
as a qualified nonelective contributiortest safe harbor of section VI is satisfiethethods. However, see section IX.B.1
under the ACP test. However, safe harbar (2) matching contributions that do nofor application of the § 410(b)(4)(B) rule
nonelective contributions in an amounexceed 4 percent of each employeelsermitting the separate testing of employ-
equal to the remaining 4 percent of eacbompensation, if the matching contribuees who satisfy age and service conditions
employee’s compensation may be used t®on requirement of section V.B.1 is satisunder the plan that are lower than the
satisfy the ACP test (subject to the refied. Except as otherwise provided irgreatest age and service conditions per-
quirements of § 1.401(m)-1(b)(5)). section VIII.D, qualified nonelective con-mitted under § 410(a).
] ) tributions may be treated as matching
E. Testing Methods Under Notice 9814 h¢rihutions to the extent permittedX. MULTIPLE CODAS OR
For purposes of Notice 98-1, a plasinder § 1.401(m)-1(b)(5). Finally, in ap-MULTIPLE PLANS

that uses the safe harbor methods to s&lying the ACP test (i) matching contribu- - = ¢ ieting Safe Harbor Contribu-
isfy the ADP or ACP test for a plan year igions may not be treated as elective contri-
treated as using the current year testirigtions under § 401(k)(3)(D) to a CODA

method for that year and, thus, is subje¢pat satisfies the ADP test safe harbor
to the rules contained in section VII oftand thus excluded from the ACP test 1. In General
Notice 98-1 (relating to changes frompinder § 401(m)(3)) and (ii) elective con- .\ matching or nonelective
current year to prior year testing). tributions under a CODA that satisfies the ntributions may be made to the plan

In addition, in the case of a plan that $\DP test safe harbor may not be treate(t\??

. . . at contains the CODA or to another de-

intai tch tribut der, oo .
not maintained on a calendar plan y?agioﬂ]ri)é)mg contributions undet, o4 contribution plan that satisfies §
basis, the anti-abuse provision of sectio : 401(a) or § 403(a). If safe harbor contri-

VIII of Notice 98—1 applies in a similar
manner to changes between the safe har-
bor methods and the current or prior year The restrictions on multiple use under; : .
) ion requirement of section V.B must be
testing method. § 1.401(m)-2 do not apply to @ CODAhL . e in the same manner as if the con-
satisfies the ADP test safe harbor. In add]-

F. Continued Application of the ACPjon, the restrictions on multiple use unde{rIletIonS were made to the plan that con-

tion Requirement Under Another
Defined Contribution Plan

G. Multiple Use Test butions are made to another defined con-
tribution plan, the safe harbor contribu-

Test to Certain Contributions § 1.401(m)-2 do not apply to a definejams the CODA. Consequently, each em-
ihyti contribution plan that satisfies the ACPtesQAOyee eligible under the plan containing
1. Employee Contributions the CODA must be eligible under the

) ] o safe harbor, if the plan does not permit em- diti der the other defined

isfies the ACP test safe harbor of sectioyhether multiple use of the alternative "m_contribution plan.
VI with respect to matching contributions,itation under § 401(k)(3)(A)(ii)(I1) or

the plan still must _satisfy the ACP test irg 401(m)(2)(A)(ii) occurs with respect to o
the manner described in paragraph 3 @fyother plan of an employer, (1) a CODA n order for safe harbor contributions to

this section VIII.F with respect to em-inat satisfies the ADP test safe harbor are Mmade to another defined contribution
ployee contributions made under the plan) 5 defined contribution plan that satisPlan, that plan must have the same plan
2. Matching Contributions that Fall toﬁes the ACP test safe harpor and dogs ngﬁeﬁrﬂ}grpﬁ?‘ ngtzlglfn%;:: cconot;)iﬁ-.
Satisfy the ACP Test Safe Harbor permit employee contributions, are disre! , plany p
garded for purposes of § 1.401(m)-2(byng CODAs beginning before January 1,
If a plan satisfies the ADP test safe harn the case of a defined contribution plan t§000, contributions used to satisfy the
bor of section V.A, but fails to satisfy thewhich subsection F.1 or F.2 of this sectiogafe harbor contribution requirement of
ACP test safe harbor with respect to/Ill applies (that is, a defined contributionsection V.B for a CODA also may be
matching contributions under the planplan that satisfies the ACP test safe harb#pade to another defined contribution plan
then the plan must satisfy the ACP test ibut permits employee contributions, or 4hat does not have the same plan year as
the manner described in paragraph 3 afefined contribution plan that fails to satthe plan containing the CODA, provided
this section VIII.F. isfy the ACP test safe harbor), the specidhat the safe harbor contribution is allo-
) rules of subsection F.3 of this section Vllicated as of a date within the plan year of
3. Special Rules for ACP Test (relating to ACP testing) also apply forthe plan containing the CODA and is
If paragraph 1 or 2 of this sectionpurposes of § 1.401(m)-2(b) in determinmade no later than 12 months after the
VIII.F applies, then the plan must satisfyng whether the multiple use of the alternaelose of that plan year.
the ACP test under § 401(m)(2), andive limitation occurs.
under § 1.401(m)-1(b), as modified by
Notices 97-2 and 98-1, using the current
year testing method. However, in apply- Sections 401(k)(3)(F) and 401(m)(5)- In order for safe harbor contributions to
ing the ACP test, an employer may eledtC), which provide alternative nondis-be made to another defined contribution

2. Plan Year Requirement

3. Section 410(b) Aggregation Not
H. Early Participation Rules Required

November 16, 1998 22 1998-46 |.R.B.



plan, it is not necessary that the other plgplans in order for one of the plans to takerhich § 401(k) or 8 401(m) applies pro-
be capable of being aggregated with thedvantage of the ADP test safe harbor. vide that the ADP or ACP test will be met.
plan containing the CODA for purposes ) Because, effective for plan years begin-
of § 410(b). Therefore, notwithstanding 2- Highly Compensated Employees g after December 31, 1998, a plan may
88 1.410(b)-7(c)(2) and 54.4975-11(e), a In accordance with §§ 401(k)(3) anduse the SIMPLE 401(k) plan formula or
contribution to an ESOP may be used ta01(m)(2), elective or matching contribu-safe harbor provisions as alternatives to
satisfy the safe harbor contribution retions under a plan made on behalf of athe ADP and ACP tests, a plan must spec-
quirement of section V.B for a CODA thatHCE who is eligible to participate in moreify which of these alternatives it is using.
is not part of the ESOP. than one plan of the same employer prdsenerally, a plan sponsor that intends to
viding such contributions must generallyuse the safe harbor provisions for a plan
be aggregated and treated as made ung@ar must adopt those provisions before
Safe harbor matching or nonelectiveeach of the plans, even if one or more dhe first day of that plan year. However,
contributions cannot be used to satisfy thehe plans is intended to satisfy the ADP ogee section XI.B for the remedial amend-
safe harbor contribution requirement oACP test safe harbor. Thus, for examplenent period applicable to plan changes
section V.B with respect to more than ond an HCE is simultaneously an eligibleincorporating the safe harbor provisions.
plan. employee under two plans maintained by o
. - . an employer for a plan year, only one of 2. Safe Harbor Contributions Made to
B. Aggregation and Disaggregation \ nich one is intended to satisfy the ADP Another Plan
Rules and ACP tests using the safe harbor meth- If, pursuant to section IX.A, safe har-
1. Plans ods, and the matching contribution forbor matching or nonelective contributions
The rules that apply for purposes of a mula of the plan that is not using the saf@ill be made to another plan, the name of
. ; ) Yharbor methods provides greater matchhe other plan must be specified in the
glregatlngdand dlsaggrlfgatlr:jg CODAs "’l‘nﬁi]g contributions than the formula undeplan containing the CODA. Moreover, if
g;pr)]lsy l:cgrepruéﬁod's%ls( c))fa§n§ jgi((r;))(fzs)?ﬂe plan that is intended to satisfy theafe harbor matching or nonelective con-
. ADP and ACP tests using the safe harbafibutions will be made to another plan for
ani 44021k(m]?(;-13)>’ rzslpigfvely]._ bsgqnethods, the rules in sections V.B.1.b ang p|an year, the other p|an must also
§§Ac;cord(in)gly( rﬁl )Ca(‘JnDAé inc(ILnJ;d(irz(a)-Vl'B's (prohibiting an HCE from receiv- adopt, before the first day of that plan
plan are treaied as a single CODA thaﬁ1g a greater rate of matching cpntrlbuyear, provisio_ns _specify_ing that the safe
must satisfy the safe harbor contributioq—ons th_an an NHCE) COUld- e VIOlatedharb.o.r contrlbutlops will be made gnd
requirement of section V.B and the notic hese Issues could_also arise, for exarroviding for the withdrawal and vesting
q : %Ie, when an HCE is transferred from gestrictions required by § 401(k)(12)-

requirement of section V.C. Moreoveryan maintained for one group of employ{E)(i). However, see section XI.B for the

two plans (within the meaning of geg 1 4 plan maintained for another grougmedial amendment period applicable to

§ 1.410(b)-7(b)) that are treated as a Sit amplovees . .
gle plan pursuant to the permissive aggre- ployees. Elc?rnpf:vailgi%(ra'lss incorporating the safe har-

gation rules of § 1.410(b)-7(d) are treated. PLAN YEARS OF FEWER THAN
as a single plan for purposes of the saft2 MONTHS 3. Disaggregated Plans

harbor methods. Conversely, a plan o . L .
(within the meaning of § 414(l)) that in- A plan will fail to satisfy the ADP test If a plan, within the meaning of

cludes a CODA covering both collec-Safe harbor or the ACPtest safe harbpr f@ 414(l), is composed of disaggregated
tively bargained employees and noncof@ Plan year unless (i) the plan year is 1glans under § 1.410(b)-7(c), the plan pro-
lectively bargained employees is treategionths long or (ii) in the case_of the firsvisions must specify which disaggregated
as two separate plans for purposes &fan year of a newly established plaplans are subject to the safe harbor provi-

§ 401(k), and the ADP test safe harbotOther than a successor plan), the plagions.

need not be satisfied with respect to both€@r is at least 3 months long (or, any - -
plans in order for one of the plpans o takghorter period in the case of a newly es- B- Remedial Amendment Period

advantage of the ADP test safe harbofPlished employer that establishes the gection 1.401(b)-1T(b)(3) authorizes
Similarly, if, pursuant to § 410(b)(4)(B), Plan as soon as administratively feasiblgye commissioner to designate a plan pro-
an employer applies § 410(b) separatef§ter the employer comes into existence)y;sion as a disqualifying provision that ei-
to the portion of a plan (within the mean, p| AN PROVISIONS RELATING ther (1) results in the failure of the plan to

4. Contributions Used Only Once

ing of § 414(1)) that benefits only employ-t4 sAFE HARBORS satisfy the qualification requirements of
ees who satisfy age and service conditions the Code by reason of a change in those
under the plan that are lower than the A. General Rules requirements or (2) is integral to a qualifi-

greatest minimum age and service condi- 1. Plan Must Include Safe Harbor cation requirement that has been changed.
tions permitted under § 410(a), the plan iE’ L Section 1.401(b)-1T(c)(3) authorizes the
rovisions o . ) :
treated as two separate plans for purposes Commissioner, in the case of a disqualify-
of § 401(k), and the ADP test safe harbor Sections 1.401(k)—1(b)(2)(iii) anding provision designated as described in
need not be satisfied with respect to both.401(m)-1(b)(2) require that a plan tahe preceding sentence, to impose limits
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and provide additional rules regarding thé&on to the first plan year of a newly estabbrafting Information

amendments that may be made with rdished plan) in which the use of the safe o ) o

spect to that disqualifying provision. harbor methods would be appropriately 1€ Principal author of this notice is
Pursuant to § 1.401(b)-1T(b)(3) ancallowed for a plan year of less than 12%09€r Kuehnle of the Employee Plans Di-

(c)(3), a plan provision is hereby desigmonths (e.g., certain corporate merger ofiSion. For further information regarding

nated as a disqualifying provision if theacquisition transactions involving a plarfis notice, please contact the Employee

plan provision is integral to a qualifica-sponsor maintaining a plan using the safalans Division’s taxpayer assistance tele-

tion requirement changed by a provisiomarbor methods, if appropriate condition®N0N€ service at (202) 622-6074/6075

of SBJPA that becomes effective on thare satisfied). (not toll-free numbers), between the hours

first day of the first plan year beginning Comments can be addressed t8f1:30and 3:30 p.m. Eastern Time, Mon-

after December 31, 1998, provided thafC:DOM:CORP:R (Notice 98-52), roomday through Thursday.

the following conditions are satisfied.5228, Internal Revenue Service, POB

First, the plan provision must be amended604, Ben Franklin Station, Washington, o ]

to reflect the change made by SBJPA bpC 20044. In the alternative, commentd-999 Limitations Adjusted As

no later than the last day of the first plamay be hand delivered between the houRdrovided in Section 415(d),

year beginning after December 31, 199&f 8 a.m. and 5 p.m. to cc:DOM:Etc.t

(If an employer or plan administrator filesSCORP:R (Notice 98-52), Courier’s Desk .

a request for a determination letter on thimternal Revenue Service, 1111 ConstituT-\IOTIce 98-53

quali_fied status of a plgn _by the last day dion_ Avenue NW, Washington, DC._ Alter-  gaction 415 of the Internal Revenue

the first plan year beginning after D_ecemnanvely, taquyers may transmit compqe (the Code) provides for dollar limi-

ber 31, 1998, then the date by which thEr_lents electronlcally_ via the IRS Internel,iions on benefits and contributions

plan provision must be amended shall bgite at: http://www.irs.ustreas.gov/prod/

: under qualified plans. Section 415 also
extended through the 91st day followingax_regs/comments.html. requires that the Commissioner annually
the applicable date under § 1.401(b)—

. . ’PAPERWORK REDUCTION ACT adjust these limits for cost-of-living in-
1(e)(3)() or (ii).) Second, the plan provi- creases. Other limitations applicable to

sion as amended must be effective as of e collection of information con- deferred compensation plans are also af-
the first day of the first plan year beginyaineq in this notice has been reviewetected by these adjustments.
ning after December 31, 1998. Thus, if g approved by the Office of Manage- Effective January 1, 1999, the limita-
plan uses the safe harbor methods for thgent and Budget (OMB) in accordancéion for the annual benefit under
plan year beginning in 1999, the plan geng;ith the Paperwork Reduction Act (44§ 415(b)(1)(A) for defined benefit plans
erally must be amended no later than thg 5 ¢ 3507) under control number 1545remains unchanged at $130,000. For par-
end of that plan year, retroactive to th . ticipants who separated from service be-
first day of that year, to reflect the safe  an a9ency may not conduct or sponsofore January 1, 1999, the limitation for
harbor methods. This remedial amends,q 4 person is not required to respond tdefined benefit plans under § 415(b)-
ment period also applies to a plan amend; co|iection of information unless the col{1)(B) is computed by multiplying the
ment reflecting the use of the early partiCrection of information displays a valid participant's compensation limitation, as
ipation rules under 88 401(k)(3)(F) andomp control number. adjusted through 1998 by 1.0160. The
401(m)(5)(C)._ The collection of information in this limitation for defined contribution plans
The preceding paragraph does not pefiice is in section V.C, “Notice Require-under § 415(c)(1)(A) remains unchanged
mit a CODA to be adopted retroactivelyyant » and section XI, “Plan Provisionsat $30,000.
See § 1.401(k)-1()@3)(i). __Relating to Safe Harbors.” The collection The Code provides that various other
A plan amendment described in thig information is required to obtain a bendollar amounts are to be adjusted at the
section XI.B shall not be treated as violatatit  The Jikely respondents are busisame time and in the same manner as the
ing the requirements of § 411(d)(6)yesses or other for-profit institutions, andlollar limitation of § 415(b)(1)(A) is ad-
merely because the plan amendment ifot for_profit institutions. justed. These dollar amounts and the ad-
poses the withdrawal restrictions required The estimated total annual reportingjusted amounts are as follows:
by § 401(k)(12)(E)(i), provided that thosggcqrgkeeping burden is 80,000 hours.  The limitation on the exclusion for
withdrawal restrictions do not apply with - 1 estimated annual burden per reslective deferrals under § 402(g)(1) re-
respect to contributions allocated as of &,ndent/recordkeeper is 1 hour and 2@ains unchanged at $10,000.
date before the first day of the first plany,ites. The estimated number of re- The  dollar amount  under
year beginning after December 31, 1998 ,,nents/recordkeepers is 60,000.  § 409(0)(1)(C)(ii) for determining the
REQUEST FOR COMMENTS _ Book; or recc_)rds relating to a collecimaximum account b.alance in an em-
tion of information must be retained aployee stock ownership plan subject to a
The Service and Treasury invite comiong as their contents may become mates-year distribution period is increased
ments and suggestions concerning thal in the administration of any internalfrom $725,000 to $735,000, while the
guidance provided in this notice. Com+evenue law. Generally, tax returns and
ments are specifically requested as t@x return information are confidential, as  1gased on News Release IR-98-63, dated Octo-
whether there are circumstances (in addiequired by 26 U.S.C. 6103. ber 23, 1998.
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dollar amount used to determine thd998 that apply in the case of payments diy real property, if a payor certifies all or

lengthening of the 5-year distribution reinterest on qualified education loanspart of such a loan as a qualified educa-

mains unchanged at $145,000. Specifically, this notice provides that naion loan, only the certified portion of the
The limitation used in the definition of information reporting is required with re-loan may be treated as a qualified educa-

a highly compensated employee undegpect to “mixed use” loans in light oftion loan for purposes of information re-

§ 414(q)(1)(B) remains unchanged aamendments made to § 221(e)(1) by thgorting. The remaining portion must be

$80,000. Internal Revenue Service Restructuringreated as a mortgage subject to informa-
The annual compensation limit undeand Reform Act of 1998 (RRA 1998),tion reporting under § 6050H.

88 401(a)(17) and 404(l) remains unPub. L. No. 105-206, § 6004(b)(1), 112

changed at $160,000. The annual constat. 792. This notice also provides tha!SCUSSION

pensation limit under § 401(a)(17) for elithe Internal Revenue Service and the gection 221(e)(1), as amended by RRA

gible participants in certain governmentaireasury Department are extending th

plans that, under the plan as in effect ogpplication of Notice 98-7 to information

July 1, 1993, allowed cost-of-living ad-reporting required under § 6050S fo
justments to the compensation limitatior1999.

under the plan under 8§ 401(a)(17) to be

i is i ACKGROUND
glel:SeSnO;)n()t?oa$C207%u0n(;’()IS increased fron? if included in the Taxpayer Relief Act of

The compensation amount under Section 60505, as enacted by the Tat997 apd applies to interest payments due

8§ 408(k)(2)(C) regarding simplified om.Paver Relief Act of 1997, Pub. L. No.and paid after December 31, 1997. Thus,
ployee pension plans (SEPs) remains u1_05—34, § 202(c), 111 Stat. 808, requirethe payee must not report under § 6050S
the filing of information returns by per-information on mixed use loans (whether

changed at $400. The compensanogons who receive payments of interesir not secured by real property) because

?nrzionin;:]Jgﬁaeéjeﬁoi(?l(gé(gég?r SEPs ret'hat_r_nay be de_ductible as interest on they are not qualified education loans
The limitation under § 468(p)(2)(A) re- quahfled education Igan (“payees”). Secgnder §.221(e)(1). as amended. However,
garding simple retirement accounts retion _605Q8(e) proyldes that, except g@formaﬂon repor_tmg under § 6050$ con-
mains unchanged at $6,000. prowded in _regulatlons, the term “qugh—ynues to be required for any loan (includ-
The limitation on deferrals underf',ed education loan” has the meaningng a loan secured by real property) or re-
§ 457(b)(2) and (c)(1) concerning eligibleg'ven such .term by 8§ 221(e)(l). Sectloyolvmg account, such as .c.redl't card
deferred compensation plans of state ar%)SQS requires that payees file the specmccount, that the payor cer_tlfles |s_qsed
local governments and of tax-exempt or_|ed mformaﬂon returns W!th the Serwcesglelyfor the purpose of paying qualified
ganizations remains unchanged at $8,006.nd provide a corresponding statement taigher education expenses. The payee
The compensation amounts undeﬁhe individuals nameq on the- informgtiormay rely on this certification when filing
§ 1.61-21(f)(5)(i) and (iii) of the Income return (“payor”) showing the information Form 1098-E, Student Loan Intere_st
Tax Regulations concerning the definitiorfnat has begn reported. _ . Statement, for 1998 and need not verify
of “control employee” for fringe benefit The reqwrement; for reporting qualithe payor’s actual use of the'funds. In all
valuation purposes are $70,000 anfied education loan |r_1teres_,tunde_r§60506ther respects, the requw_gments of
$145,000, respectively. are generally described in Notice 98—78 6050S with respect to qualified educa-
Administrators of defined benefit or&long with specific information reportingtion loan interest reporting for 1998 re-
defined contribution plans that have reféquirements for 1998. Section D of thenain the same as described in Notice
ceived favorable determination letterdiScussion portion of Notice 98—7 pro-98—7. o o
should not request new determination |eftides a rule for reporting payments of in- The Service is currently revising Form
ters solely because of yearly amendmentgrest made on or after January 1, 1998y-9S, Request for Student’s or Bor-
to adjust maximum limitations in the©n mixed use loans or revolving accountgpwer’s Social Security Number and Cer-
plans. such as credit card accounts. Paymentstification, to remove the certification for
interest on these loans are treated underixed use loans. In addition, payees
Notice 98-7 as interest paid with respecthould disregard the instructions regard-

£998, provides that the term “qualified
education loan” means any indebtedness
fncurred by the taxpayesolelyto pay
qualified higher education expenses. The
amendment to § 221(e)(1) is effective as

Returns Relating to Interest on to a qualified education loan (and must bang mixed use loans and revolving ac-
Education Loans reported as such) only if the mixed useounts, which are found in the Form
loan or revolving account is certified byl1098-E section of the 1998 Instructions
Notice 98-54 the payor to be, in part, a qualified educaeor Forms 1099, 1098, 5498, and W-2G.
tion loan, and the payee has a reasonabllibose instructions will be revised for
PURPOSE method for allocating the interest pay1999.

ments to the part of the loan that is certi- The Treasury Department intends to

This notice modifies Notice 98-7,fied to be a qualified education loan. Irissue regulations soon on the information
1998-3 I.R.B. 54, which describes the inaddition, Section E of the Discussion proreporting requirements of § 6050S. Pend-
formation reporting requirements undewides that, with respect to loans made oimg issuance of those regulations, the Ser-
§ 6050S of the Internal Revenue Code farr after January 1, 1998, that are securedce is extending the application of Notice
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98-7, as modified by this notice, for areral issues raised by the new qualifiedication but may still be part of the judg-
additional year.e., to information report- offer rule and invite public comment onment entered by the court. If settlement

ing required under § 6050S for 1999.  these issues. occurs before the court proceeding is
For 1999, payees must follow the rules commenced, those issues would not be
provided in Notice 98-7, as modified b)BACKGROUND part of the judgment. The Service and

this notice, for information reporting ;qer § 7430, as amended, a taxp(,jlyél'lreasury are interested in receiving com-
under 8§ 6050S. For example, a payee th&‘ﬁalifying as a prevailing party under thignents on how the settlement of issues at
receives payments of interest on a qualle,y qualified offer rule may be eligible toth€ various stages of the proceedings
fied education loan in 1999 must file §gceive an award for reasonable adminighould be taken into account in compar-
Form 1098-E that includes the same inza4ye and litigation costs in connectiorind the taxpayer’s liability under the judg-
formation that was reqUired by NOtlcethh an administrative or court proceedment with that under the quallfled offer.
98-7, as modified by this notice. The,, a\en when the position of the United (1) In comparing a taxpayer’s tax lia-
Forms 1098-E for 1999 must be filed Withg 416 s reasonable and even though tRéity under a qualified offer with the tax-
the Service by February 28, 2000, if fileq,, yaver does not substantially prevail iff@yer's tax liability under a court judg-
on paper or by magnetic media, or b¥he tax Controversy_ To qua“fy as a prement, Should the Comparison be I|m|ted to
March 31, 2000, if filed electronically. A vailing party under this new rule, a tax.court-determined issues or should settled
statement containing the same informaﬁayer must meet the net worth requireissues also be taken into account?

tion as the Form 1098-E filed with the ..o -4 make a “qualified offer” during (2) If settled issues are included in the
Service must be furnished to the payor by “qualified offer period.” If the Ser- comparison, should issues settled before
January 31, 2000. Similarly, Notice 987y, (aiacts the taxpayer's last qualifiedhe court proceeding is commenced be in-
as modified by this notice, applies 0l ¢or made during the qualified offer pe-Cluded in the comparison?

1999 with respect to how penalties will beriod, and the tax liability of the taxpayer

administered under 88 6721 and 6722 f%\s determined by a court judgment) iSCon'tent of Offer:

gnécgz_ggtlon returns required undeljegg than the tax liability would have been |f it is determined that settled issues
' had the last qualified offer been acceptegye not to be taken into account, in whole

EFFECT ON OTHER DOCUMENTS  the taxpayer qualifies as a prevailingr in part, a meaningful comparison will
_ _ B party under § 7430. A“qualified offer” is only be possible if the qualified offer is
Notice 987 is modified. a written offer that is made by the taxspecific enough to carve out those issues
payer to the United States during the quafrom the comparison. On the other hand,
DRAFTING INFORMATION ified offer period, specifies the amount off all settled issues are to be included in
The principal author of this notice isthe taxpayer’s tax liability (determinedthe comparison, a lump-sum offer could
John J. McGreevy of the Office of the AsWithout regard to interest), is designated Be compared with the liability under the
sistant Chief Counsel (Income Tax andualified offer when made, and remaingydgment as modified to take into account
Accounting). For further information re-open until the earliest of: (1) the date théne settled issues not included in the judg-
garding this notice contact him on (202pffer is rejected, (2) the date the trial bement. The Service and Treasury are inter-
622-4910 (not a toll-free call). gins, or (3) 90 days from the date of thested in receiving comments on how the

offer. The “qualified offer period,” during qualified offer rule should be applied in
which a qual|f|ed offer may be made, besuch mu'“ple issue cases.

Awards of Costs and Certain gins on the date the 30-day letter is mailed (1) May a qualified offer be in the form
Fees in Tax Litigation by the Service to the taxpayer and ends Qj a lump-sum amount when the case in-
_ the date which is 30 days before the daig|ves multiple tax issues (one or more of
Notice 98-55 the case is first set for trial. which may be settled while others may be
i ?
Section 3101(e) of the Internal ReviSSUES FOR COMMENT determined by the court):

enue Service Restructuring and Reform ) . ) (2). .HOW much spemflcny should a
Act of 1998, Pub. L. No. 105-206, The Service and Treasury invite publigualified offer be required to contain

Jgomments on the following issues (anavhen the case involves multiple tax issues
any others) raised by the new qualifiedone or more of which may be settled
while others may be determined by the
court)?

amended § 7430 of the Internal Reven
Code to add a “qualified offer rule” that
treats certain taxpayers as prevailing pafPffer rule:

tie; when the United States has rejeCtQ‘}omparison of Liability:
their offer to settle their tax controversy. o _ Timing of Offer:

Treatment as a prevailing party is a neces- In multiple issue tax cases, partial set-

sary element for a taxpayer to receive afements involving discrete issues often In the U.S. Tax Court, the court places
award of reasonable administrative andccur throughout both the administrativeeases on a trial calendar that lists the cases
litigation costs in connection with an ad-and court proceedings. Depending upoto be heard by the court during the desig-
ministrative or court proceeding. Thewhen a qualified offer is made, issues innated trial session. Notices informing the
Service and the Treasury Department infolved in the proceeding at the time of thearties that their respective cases are set
tend to publish guidance to address sewffer may not be part of the court’s adjufor trial during the designated trial session
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are usually sent by the court five or siing, 1111Constitution Avenue NW, Wash-  Section 1362(a)(1) provides that, ex-
months prior to the beginning of the triaington, DC. Alternatively, comments maycept in a situation described in § 1362(qg),
session. Not infrequently, cases are coibe submitted electronically via: a small business corporation may elect to
tinued, stricken or otherwise removedttp://www.irs.ustreas.gov/prod/tax_regsbe treated as an S corporation.

from the calendar on which they were&eomments.html (the Service’s Internet Section 1362(b)(1) provides that the

originally set for trial and placed on an-site). corporation may make an election to be
other trial calendar relating to a different treated as an S corporation (A) at any time
trial session. At the start of each trial se?RAFTING INFORMATION during the preceding taxable year, or (B)

sion, all cases appearing on the trial cal- The principal authors of this notice aredt any time during the taxable year and on
endar that have not been previously diSFom Moffitt and Henry Schneiderman of" before the 15th day of the 3rd month of
posed of will be called by the court.y o Office of the Assistant Chief Counselne taxable year. Under § 1362(b)(3), if
Thereafter, the court announces the dat ield Service). For further information@" S corporation election is made for a
and times that the cases will be tried dur’egarding this notice, please contact vifaxable year after the 15th day of the 3rd
ing the trial session. Thus, the actual trig| offitt at (202) 622-7’900 or Mr. Schnei- month of that taxable year and on or be-
date is often unknown until after the Cal'derman at (202) 622-7820 (no't toll-fredore the 15th day of the 3rd month of the

endar call. Depending on how the phrascea”s) following taxable year, then the S corpo-

“first set for trial” is interpreted with re- ration election is treated as made for the
spect to a Tax Court case, the length of the following taxable year.
period during which a qualified offer may,g crr 601.105: Examination of returns and Section 1362(b)(5) provides that if (A)
be made may vary significantly. The Serelaims for refund, credit or abatement; an election under § 1362(a) is made for
i i i igletermination of correct tax liability. ; ; _
vice and Treasury are interested in recenﬁ/flso Part |, §6 1361, 1362: 113611, 1.1362—4, 2NY taxable year (determined without re
ing comments on whether the settlem.erit_l%z_& 301.9100-1, 301.9100-3.) gard to § 1362(b)(3)) after the date pre-
process is better promoted by interpreting scribed by § 1362(b) for making the elec-
the phrase “first set for trial” to provide aRev. Proc. 98-55 tion for the taxable year or no election is
longer qualified offer period or by inter- made for any taxable year, and (B) the
preting that phrase to provide a shorteSECTION 1. PURPOSE Secretary determines that there was rea-
qualified offer period. Thi q lf (inonable cause for the failure to timely
(1) When should a U.S. Tax Court case ' M!S T€VENUE Procecure ampinies ang, o yhe election, the Secretary may treat

be considered “first set for trial”; (a) onSuPersedes the provisions of Rev. Prog, q|oqiion as timely made for the taxable
the date of the calendar call for the firsP4—-23, 1994-1 C.B. 609, and Rev. Progear (and § 1362(b)(3) shall not apply).
trial session during which the case is orig?7—40, 1997-33 I.R.B. 50. This revenu€ o\ 5.0 97_40 provides a special
inally set for trial; (b) on the date the cas@ocedure is intended to provide guidancg .o e o request relief for a late S cor-
is actually called for trial; or (c) on somefOr taxpayers requesting relief for late goration election. That revenue proce-
other date? corporation elections and certain untimely, . applies only to a corporation (1) that
(2) When should a U.S. district courtelections required to be filed by or withy ;o\ filed & timely S corporation elec-
U.S. bankruptcy court, or Court of Fed/€SPeCt to an S corporation. Accompany:,, nqer § 1362(a)(1), (2) for which an
eral Claims case be considered “first séfg this document is a flowchart designed . ation election is filed within 6

for trial"? to aid taxpayers in applying this revenug, s of the original due date for the

(3) What effect, if any, should a contin-procedure. election, and (3) for which the due date of
uance have qn,}/’\)/hen a case is considergd 5\ 5 BACKGROUND the tax return (excluding extensions) for
first set for trial™ the first year the corporation intended to

Section 1361(a)(1) of the Internal Revbe an S corporation has not passed.
enue Code defines an “S corporation,” Rev. Proc. 97-48, 1997-43 |.R.B. 19,

Written comments on the new qualifiedvith respect to any taxable year, as provides special procedures to obtain au-
offer rule issues should be submitted bgmall business corporation for which an $omatic relief for certain late S corpora-
November 30, 1998, should reference Ngsorporation election is in effect for thattion elections in two situations. In both

ADDRESS FOR COMMENTS

tice 98-55, and may be submitted by malear. situations, relief is available only where

to: Section 1361(b)(1) defines a “smallthe due date for the tax return for the first
Internal Revenue Service business corporation” as a domestic cogear the corporation intended to be an S
Attn: CC:DOM:CORP:T:R poration that is not an ineligible corporacorporation has passed and other eligibil-
(DOM:FS:IT&A) Room 5226 tion and that does not (A) have more thaity requirements are met. Rev. Proc. 97—
P.O. Box 7604 75 shareholders, (B) have as a shard8 does not provide relief for late electing
Ben Franklin Station holder a person (other than an estate,small business trust (ESBT), qualified
Washington, DC 20044 trust described in 8 1361(c)(2), or an orsubchapter S trust (QSST), or qualified

or may be hand-delivered between thganization described in 8 1361(c)(6)) whaubchapter S subsidiary (QSub) elections.
hours of 8 a.m. and 5 p.m. to CC:DOMis not an individual, (C) have a nonresi- Section 1362(f) grants the Service au-
CORP:R (DOM:FS:IT&A) at the dent alien as a shareholder, and (D) hathority to provide relief in situations

Courier’s Desk, Internal Revenue Build-more than one class of stock. where a corporation’s S election was not
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effective for the taxable year for which it Section 1361(d)(1)(A) provides that in Section 1361(c)(2)(A)(v) provides that
was made by reason of a failure to medhe case of a QSST with respect to whichn ESBT (as defined in § 1361(e)) is a
the requirements of § 1361(b), or whera beneficiary makes an election undepermitted S corporation shareholder.
the corporation’s S election terminateg 1361(d)(2), the trust will be treated as &enerally, an ESBT is any trust if: (1) the
under § 1362(d)(2) or (3). A corporationtrust described in § 1361(c)(2)(A)(i) (re-trust does not have as a beneficiary any
is eligible for relief under this provision if lating to trusts that may be a shareholdgrerson other than an individual, an estate,
(1) the Secretary determines that the cief a small business corporation undeor an organization described in §
cumstances resulting in the ineffective8 1361(b)(1)). Pursuant to 8§ 1361(d)470(c)(2), (3), (4), or (5); (2) no interest
ness or termination were inadvertent, (22)(A) and § 1.1361-1(j)(6)(i), the elec-in the trust was acquired by purchase; and
no later than a reasonable period of timgon by a current income beneficiary of g3) an election to be an ESBT has been
after discovery of the circumstances reQSST may be made by the beneficiary’8led with respect to the trust.
sulting in the ineffectiveness or terminalegal representative (or a natural or an Section 1361(b)(3)(B) provides that a
tion, steps were taken so that the S corpadoptive parent of the current incomédSub is a domestic corporation that is not
ration is a small business corporation, anbeneficiary if a legal representative hagn ineligible corporation, if (1) an S cor-
(3) the corporation, and each person whoot been appointed and the current irporation holds 100 percent of the stock of
was a shareholder of the corporation atome beneficiary is a minor). the corporation, and (2) that S corporation
any time during the period specified pur- Section 1361(d)(2) provides for theelects to treat the subsidiary as a QSub.
suant to § 1362(f), agrees to make any atime and manner in which the beneficiary Under 8§ 301.9100-1(c) of the Proce-
justments (consistent with the treatmentf a QSST may elect to have the providure and Administration Regulations, the
of the corporation as an S corporation) asions of § 1361(d) apply. Included is th&ommissioner may grant a reasonable ex-
may be required by the Secretary with recequirement that the QSST election muggnsion of time to make a regulatory elec-
spect to the period. If a corporation is elibe filed within the 2 month and 16 day petion or certain statutory elections under all
gible for relief under this provision, then,riod beginning on the day that the stock igubtitles of the Code, except subtitles E,
notwithstanding the circumstances resultransferred to the trust. G, H, and [, if the taxpayer demonstrates
ing in the ineffectiveness or termination, Section 1361(d)(3) sets forth the proviio the satisfaction of the Commissioner
the corporation will be treated as an S cosions a trust instrument must contain fothat the taxpayer acted reasonably and in
poration during the period specified bythe trust to qualify as a QSST. Undegood faith, and that granting the relief
the Secretary. § 1361(d)(3)(A), the terms of the trustwill not prejudice the interests of the Gov-
Section 1.1362-4 of the Income Taxmust require that: (i) during the life of theernment. Section 301.9100-1(b) defines
Regulations sets forth additional guidanceurrent income beneficiary, there is onljhe term “regulatory election” as an elec-
regarding inadvertent termination reliefone income beneficiary; (i) any corpugdion whose due date is prescribed by a
Section 1.1362—4(b) provides that the codistributed during the life of the currentregulation published in the Federal Regis-
poration has the burden of establishinheneficiary may be distributed only to thater, or a revenue ruling, revenue proce-
that under the relevant facts and circunbeneficiary; (iii) the current income benedure, notice, or announcement published
stances the Commissioner should deteficiary’s interest terminates on the earlief? the Internal Revenue Bulletin.
mine that the termination was inadvertenbf the beneficiary’s death or the trust’s ter
The fact that the terminating event was nahination; and (iv) if the trust terminatesSECTION 3. SCOPE
reasonably within the control of the corpoduring the current income beneficiary’s .01 In General. This revenue proce-
ration and was not part of a plan to termikfe, the trust assets must be distributed t@ure extends the special procedure for late
nate the election, or the fact that the evetitat beneficiary. In addition, 8 1361(d)-S corporation elections described in Rev.
took place without the knowledge of thg(3)(B) requires that the trust must distribProc. 97—40 from 6 months to 12 months
corporation, notwithstanding its due dili-ute all of its income (within the meaning(but in no event later than the unextended
gence to safeguard against such an eveaf, § 643(b)) currently to one individualdue date of the tax return for the first year
tends to establish that the termination washo is a United States resident or citizenthe corporation intended to be an S corpo-
inadvertent. Section 1.1362—-4(c) provides Rev. Proc. 94-23 provides automatigation), provides similar relief for certain
that a taxpayer may request inadvertefadvertent termination relief to certainQSub elections, and extends the applica-
termination relief by submitting a requestorporations whose S corporation electiotion of Rev. Proc. 94-23 to ESBT elec-
for a private letter ruling. Sectionterminates because stock of the corpor@ons.
1.1362-4(d) provides that the Commistion was transferred to a trust whose cur- .02Late S Corporation Electiond\Vith
sioner may condition the granting of a rulyent income beneficiary (or the legal represpect to late S corporation election s,
ing request on any adjustments that are apesentative of the current incomethis revenue procedure applies only to a
propriate. Section 1.1362-4(e) requirebeneficiary) inadvertently failed to file acorporation (1) that has not filed a timely
the corporation and all persons who werBmely election with respect to a QSSTS corporation election under § 1362(a)(1),
shareholders of the corporation at any timender § 1361(d)(2). Section 4 of that rev(2) for which an S corporation election is
during the time specified by the Commisenue procedure provides the prerequisitéged within 12 months of the original due
sioner to consent to any adjustments th&r automatic relief and the procedural reeate for the election, and (3) for which the
the Commissioner may require. quirements for obtaining it. due date for the tax return (excluding ex-

November 16, 1998 28 1998-46 |.R.B.



tensions) for the first year the corporatioredure may request inadvertent termindended S corporation status, is considered
intended to be an S corporation has ndion, inadvertent invalid election, or latean eligible shareholder. In this situation,
passed. Section 4 of this revenue procelection relief (as appropriate) by requesthe corporation must also file a request for
dure describes a simplified method foing a private letter ruling. The Servicerelief pursuant to section 6 of this revenue
obtaining relief where the corporation camwill not ordinarily issue a private letter procedure and attach it to the Form 2553.
demonstrate reasonable cause for the fahiling if the period of limitations on as- The Form 2553 must state at the top of the
ure to file a timely S corporation electionsessment under § 6501(a) has lapsed fagecument “FILED PURSUANT TO REV.
Section 4 also provides automatic reliehny taxable year for which an electioPROC. 98-55." Attached to the Form
for ESBT, QSST, and QSub elections inshould have been made or any taxabRb53 must be a statement explaining the
tended to be effective as of the first datgear that would have been affected by th€ason for the failure to file a timely S
the corporation intended to elect S corpaelection had it been timely made. The&orporation election.
ration status for itself. procedural requirements for requesting a .02 Relief for Late S Election and Auto-
.03 Untimely QSub ElectionsThis private letter ruling are described in Revnatic Relief for Invalid Elections and
revenue procedure also applies to certaproc. 98-1, 1998-1 I.R.B. 7 (or its suclate Elections.
QSub elections for which the automatigessor). (2) Eligibility for Relief.
relief described above is not available be- (a)Late S Election and Late ESBT
cause the parent corporation’s S electioRECTION 4. RELIEF FOR LATE S or QSST ElectionA corporation is eligi-
was timely filed. For those situations, thisSFORPORATION ELECTIONS UNDER  ple for relief under section 4.03 of this
revenue procedure applies only to a cofHIS REVENUE PROCEDURE revenue procedure, and the trustee of a
poration (1) for which a timely QSub trust that would otherwise qualify as an
election under § 1361(b)(3)(B) was no ESBT or the beneficiary of a QSST is eli-
filed for the desired effective date, (2) fo efect - . gible to make an ESBT or QSST election,
which a QSub election is filed within 12 (1) Eligibility for Relief. A corpora- oo hively. effective on the first day of
months of the date that an election for tho" 1S ellglble for relief under_sectlonthe relevant corporation’s first taxable
desired effective date should have bee‘ho_3 of th|s_revenue procedure if the fOIS/ear as an S corporation under section
filed, and (3) for which the due date fOIJowmg requirements are met.: . 4.04 of this revenue procedure, if the fol-
the S corporation’s tax return (excluding (@) The corporation fails to qualify |\ ing requirements are met:
extensions) for the first taxable year fofS @n S corporation on the first day that S (i) The corporation fails to qualify
which the S corporation desired QSub stgOrPoration status was desired solely bejs 51y 5 corporation because the Form
tus for the subsidiary has not passed. Sec@use the Form 2553 (Election by a Smagg3 a5 not filed timely pursuant to
tion 5 of this revenue procedure describdgUsiness Corporation) was not filedg 1352(p)(1);
a simplified method, similar to that for alimely pursuant to § 1362(b)(1), (i) The trust fails to qualify as an
late S corporation election, for filing an (b) The due date for the tax return=gpT or to be taxable as described in
untimely QSub election. (excluding extensions) for the first year 1361(d)(1)(B) (relating to a QSST and
.04 Late ESBT and QSST Electionsthe corporation intended to be an S corp@es cyrrent income beneficiary) on the first
For late ESBT or QSST elections, thid@tion has not passed, and day of the related corporation’s first tax-
revenue procedure applies to corporations (c) The corporation has reasonablgple year as an S corporation solely be-
that, but for (1) a trust beneficiary’s inad-cause for its failure to timely make the Sayse a proper ESBT or QSST election,
vertent failure to make a timely QSSTcOrporation election. whichever is applicable, was not filed
election or (2) a trustee’s inadvertent fail-  (2) Procedural Requirements for Re+jmely:
ure to make a timely ESBT election lief. Within 12 months of the original due (iii) The due date for the tax return
would otherwise meet or continue to meedate for the S corporation election (but iyf the corporation (excluding extensions)
the criteria for S corporation status. Sed0 event later than the due date for the tar the first taxable year the corporation
tion 6.02 of this revenue procedure proteturn (excluding extensions) for the firsintended to be an S corporation has not
vides an automatic grant of relief for ceryear the corporation intended to be an Sassed; and
tain corporations that satisfy the criterig¢gorporation), the corporation must file (iv) The corporation has reason-
therein. with the applicable service center a comable cause for its failure to timely make
.05 Alternate Relief.This revenue pro- pleted Form 2553, signed by an officer ofhe S corporation election.
cedure provides alternatives to the lettghe corporation authorized to sign and all (b) Late S Election and Untimely
ruling process ordinarily used to obtairpersons who were shareholders at anySub Election.A parent corporation is
relief for late S corporation and relatedime during the period that began on theligible for relief under section 4.03 of
elections under § 1362(b)(5), § 1362(ffirst day of the taxable year for which thethis revenue procedure, and may make a
or 88 301.9100-1 and 301.9100-3. Acelection is to be effective and ends on th@Sub election with respect to a subsidiary
cordingly, user fees do not apply to corday the election is made. For purposes effective on the first day of the parent cor-
rective action under this revenue procesigning the shareholder consent, any trupbration’s first taxable year as an S corpo-
dure. However, a corporation or trust thahat qualifies for relief under section 6 ofration under section 4.04 of this revenue
does not meet the requirements for relighis revenue procedure, but did not holgrocedure, if the following requirements
or is denied relief under this revenue prostock on the first day the corporation inare met:

.01 Relief When Late S Election is Sol
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(i) The parent corporation fails tocedure, any request for relief submittedation election, and also did not make a
qualify as an S corporation because thgursuant to the terms of section 4.02 daimely (with respect to the desired effec-
Form 2553 was not filed timely pursuanthis revenue procedure will be automatitive date) election to treat a subsidiary as
to § 1362(b)(1); cally approved by the Service. a QSub effective on a date other than the

(i) The subsidiary corporation .05 Automatic Relief for Late S Corpo-first day the corporation intended to be an
fails to qualify as a QSub on the first dayation Elections Provided in Other Docu-S corporation, the corporation will be
of the parent corporation’s first taxablements.Certain corporations may be eligi-treated as having made a valid S corpora-
year as an S corporation solely becausebde for automatic late S corporationtion election. In this situation, the corpo-
proper QSub election was not filed timelyelection relief pursuant to Rev. Procration must also file (or have filed) a re-
(after giving effect to the relief provided97-48. quest for relief pursuant to section 4.01 of
in section 4.03 of this revenue procedure); this revenue procedure.

(ii) The due date for the parent SSECTION 5. RELIEF FOR CERTAIN 8 R e BC il o Filing
corporation’s tax return (excluding extengg\L/"ENEJEEgggggDUUNR%ER THIS Certain QSub ElectionsUpon receipt of
sions) for the first taxable year the parerﬁ a completed application requesting relief
corporation intended to be an S corpora- o1 Eligibility for Relief. A corporation under section 5.02 of this revenue proce-
tion has not passed; and that is not requesting relief under sectiogure, the Service will determine whether

(iv) The parent corporation hasy of this revenue procedure (because tfibe requirements for granting an addi-
reasonable cause for its failure to time'Y:orporation has a valid S corporatiorional time to file a QSub election have
make the S corporation election. election) may be granted additional timdeen satisfied and will notify the corpora-

(2) Procedural Requirements for Reynder section 5.03 of this revenue procdion of the result of this determination.

lief. Within 12 months (_)f the original dU?dure to file a QSub election with respect
date for the S corporation election (but il a subsidiary if the following require-SECTlON 6. RELIEF FOR CERTAIN

no event later than the due date for the ta®ents are met: LATE ESBT AND QSST ELECTIONS
return (excluding extensions) for the first (1) The subsidiary corporation failsUNDER THIS REVENUE
year the corporation intended to be an & qualify as a QSub on the desired effed?ROCEDURE

corporation), the corporation must filetive date solely because the parent S cor- o1 Eligibility for Automatic Relief.A

with the applicable service center a comporation failed to file a timely (with re- co}poration isyeligible for inadvertent in-
pleted Form 2553, signed by an officer o§pect to the desired effective date‘)/alid election relief or inadvertent termi-
the corporation authorized to sign and alection to treat the subsidiary as a QSuly.... - relief under section 6.03 of this

persons who were shareholders at any (2) The due date for the S corpora;

. . . . ) evenue procedure if it meets the follow-
time during the period that began on thgon’s tax return (excluding extensmns)Ing requir%mentS'
first day of the taxable year for which thefor the first taxable year of the S corpora- (1) The corp.oration’s S corporation

election is to be effective and ends on thgon for which it intended to treat the sub-

day the election is made. Accompgnyingidiary as a QSub has not passed:; and E::ccz;fsnevtvr?: t;r;\rl]ael;s:ig: t((a):cn;r(]ga;eSdeiglre:ze
the Form 2553 must be all applicable (3) The S corporation has reason; Y

ESBT, QSST, or QSub elections, comable cause for its failure to timely mak beneficiary's legal representative) failed

pleted in accordance with the proper prathe QSub election. e[o file a timely QSST election pursuant to

cedure for the election as provided in reg- .02 Procedural Requirements for Re-3 1361(d)(2) or the trustee of a trust that

ulation, revenue procedure, or notice. Allief. Within 12 months of the due date forVOU!d Otherwise qualify as an ESBT

of the above elections must state at the tdjfing a QSub election to be effective onfa'led to file a timely ESBT election pur-
of the document “FILED PURSUANT the desired effective date (but in no everi-ant to 8 1361(e)(3); o
TO REV. PROC. 98-55." Attached to theater than the due date for the S corpora-  (2) All taxpayers whose tax liability
Form 2553 must be a statement explainion’s tax return (excluding extensions)2Nd tax returns would be affected by the
ing the reason for the failure to file afor the first taxable year of the S corpora@SST or ESBT election (including the
timely S corporation election. tion for which the S corporation intendedTust itself and, in the case of a QSST, the
.03Relief for Late S Corporation Elec-to treat the subsidiary as a QSub), the cdpeneficiary of the trust) have reported
tion. Upon receipt of a completed appli-poration must file with the applicable serfheir income (on all affected returns) con-
cation requesting relief under section 4.0%ice center a completed QSub electiorfistent with the corporation’s S corpora-
or 4.02 of this revenue procedure, the Sefhe QSub election must state at the top éon election for the year the QSST or
vice will determine whether the requirethe form “FILED PURSUANT TO REV. ESBT election should have been made, as
ments for granting an additional time tcPROC. 98-55." Attached to the formwell as for any subsequent year;
file an S corporation election have beemust be a statement explaining the reason  (3) The failure to file a timely QSST
satisfied and will notify the corporation offor the failure to file a QSub electionor ESBT election was inadvertent; and
the result of this determination. within the time period required for the de- (4) Within 24 months of the original
.04 Automatic Relief for Late ESBT,sired effective date. For purposes of thigue date of the election, the beneficiary
QSST, and QSub Elections.relief for a section 5, if a corporation is seeking (oof the QSST or the trustee of the ESBT
late S corporation election is granted pumas sought) relief under section 4.01 diles the election pursuant to this revenue
suant to section 4.03 of this revenue prdhis revenue procedure for a late S corpgrocedure.
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.02 Procedural Requirements for Auto-of an ESBT), which states: “Under penalreviewed and approved by the Office of
matic Relief. ties of perjury, | declare that, to the best dflanagement and Budget in accordance
The current income beneficiary (in themy knowledge and belief, the facts prewith the Paperwork Reduction Act (44
case of a QSST) or the trustee (in the casented in support of this election are trua).S.C. 3507) under control number

of an ESBT) of the trust must sign and fileeorrect, and complete.” 1545-1548.

the appropriate election with the applica- .03 Automatic Relief for Late ESBT and An agency may not conduct or sponsor,
ble service center. This election musQSST ElectionsCorporations that satisfy and a person is not required to respond to,
state at the top “FILED PURSUANT TO the requirements of sections 6.01 and 6.@2collection of information unless the col-
REV. PROC. 98-55" and include the fol-of this revenue procedure will automatiiection of information displays a valid
lowing material: cally be granted relief pursuant to the procontrol number.

(1) The names, addresses, and taxisions of § 1362(f). Thus, the corpora- The collections of information in this
payer identification numbers of the curtion will be treated as an S corporation forevenue procedure are in sections 4.01(2),
rent income beneficiary (in the case of #he period beginning on the date of termi4.02(2), 5.02, and 6.02. This information
QSST), the trust, and the corporation;  nation or the date on which the electiois required to be submitted to the applica-

(2) A statement identifying the elec-was to have become effective, whichevdsle service center in order to obtain relief
tion as an election under § 1361(d)(2) oapplies, and ending on the date the confier late or inadvertently invalid S corpora-
8§ 1361(e)(3); pleted ESBT or QSST election is filed,tion elections, as well as other late elec-

(3) The date on which the stock ofand thereafter, unless the S corporatiotions. This information will be used to
the corporation was originally transferrecklection is otherwise terminated undedetermine whether the eligibility require-
to the trust; § 1362(d). In addition, during such peiments for obtaining relief have been met.

(4) In the case of a QSST, an affitiod, the trust will be treated as a trust deFhe collection of information is required
davit from the trustee stating that the trustcribed in § 1361(c)(2)(A), and the ruleso obtain a benefit. The likely respon-
satisfies the QSST requirements oépplicable to ESBTs or QSSTs will applydents are business or other for-profit insti-
§ 1361(d)(3) and that the income distributn the case of a QSST, the beneficiary diitions.
tion requirements have been and will corthe trust will be treated, for purposes of The estimated total annual reporting

tinue to be met; 8§ 678, as the owner of that portion of théurden is 500 hours.
(5) In the case of an ESBT, an affitrust consisting of S corporation stock. The estimated annual burden per re-
davit from the trustee stating that all po- spondent varies from .5 hours to 7 hours,

i iciari SECTION 7. DEEMED depending on individual circumstances
tential current beneficiaries meet the HAREHOLDERS p g ,

shareholder requirements of § 1361(b)(T with an estimated average burden of 1
and that the trust satisfies the require- any reference in this revenue proceUr to complete the statement. The esti-
ments of an ESBT under § 1361(e)(1}ure to a shareholder of an S corporatioffated number of respondents is 500.

other than the requirement to make aghall be treated as including a reference to | '€ stimated annual frequency of re-

ESBT election; those persons whose consent is requiré§©MNs€s IS on occasion.

(6) An affidavit from the current in- ynder § 1.1362-6(b). _ Book_s or reC(_)rds relating to a collec-
come beneficiary (in the case of a QSST) tion of information must be retained as
or the trustee (in the case of an ESBTYECTION 8. EFFECT ON OTHER long as their contents may become mater-
stating that the failure to file the relevanPOCUMENTS ial in the administration of any internal
election was inadvertent and that the ben- revenue law. Generally, tax returns and
eficiary or trustee acted diligently to Cor'arsz\r/r.] Fl)|rfc|):d ziazsuaggsssgapmc' 9740 return information are confidential, as
rect the mistake upon its discovery; P b ’ required by 26 U.S.C. 6103.

_ (7 Affidayits from all shareholders SECTION 9. EFFECTIVE DATE DRAETING INEFORMATION
during the period between the date the S

corporation election terminated or was to This revenue procedure is effective for e principal authors of this revenue
have become effective and the date th@dl applications (including those applicayocedure are Mark D. Harris and Deanna
completed election was filed (includingtions now being considered by the Serr wajton of the Office of Assistant Chief
the trust itself and, in the case of a QSSY|ce) for relief satisfying the requirementsconse| (Passthroughs and Special Indus-
the beneficiary of the trust) stating thaPf Sections 4, 5, or 6 of this revenue progjeq)  For further information regarding
they have reported their income (on all af¢edure (including those filed pursuant Qg vevenue procedure contact Ms. Wal-
fected returns) consistent with the S cof€ither Rev. Proc. 94-23 or Rev. Procgn 4t (202) 622-3050 (not a toll-free
poration election for the year the electio?7—40)- call).

should have been made and for any SUbS§ECTION 10. PAPERWORK

quent year, and o REDUCTION ACT
(8) A dated declaration, signed by

the current income beneficiary (in the The collection of information con-
case of a QSST) or the trustee (in the cas&ined in this revenue procedure has been
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Va5 the S corporatian
Election valid and

YES

HO fled imely?
r i T YES
Is & before the due date of Check Rev. Wers all ESBT, GSST, - | This revenue procedure
the corporation's tax retum NO Proc, §7-48 and/or QSub elections does not apply.
for the first year the o | 05O filed timely?
corporation infended 8 applies. If not,
corporation stalus? then a private
lefter ruting NG (@Sub) NG (ESBT/QSST)
* YES request is Is # within 12 months ls & within 24 manths
required to of the due date of the of the dug date of the
is the lale S NO obtain refief. QSub siection for the ESBT/QSST
corporation desired effective dsle? electlan for the desired
eleciion the sole affective date?
defest? NGO [alzo |ate
ESAT, G85T,
# YES ar GSub) YES NO YES
if the eligibility
If the eligibility requirements in P .
requirements in section 4.02(1) are irthe eligibility A private Are fne
! thet. then follow regulrements letter eligibilty
section 4,07 are ' . i ; : i
pracedural steps in in section ruling requirements
met, 1hen follow section 4.02(2). s 501 are met, request in section 6.09
procedural there reasonable then follow is required | | met?
steps in 4.01{2). cause {as procedural to seek
s there reasonable detzrmined by the steps in section relief NO
cause {as deter- service centen? 5.02. Is there 1
mim?d by 1ha reascnabla
senvice cenlen)? cause (as deter- YEE
mined bythe [ Y
senvice center)? ,
YES NO NO) YES Section
§.03 provides
relief for the
Section 4.03 provides YES g‘;s?rsm’
; ; relief for the Jate 5 -
Section 4.03 | | A private corporation election, Section 3.03 efection.
provides letter ruling Relief for late ESBT, provides relief
reliefforthe || requestis QSST, and QSub for the
late S reguirad to elections is untimely
corporation | | coet relief automatically granted QSub
eleclion. under section 4 0d. election.
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26 CFR 601.201: Rulings and determination plies to the situations described in sectioruling requests, including any pending in,

letters. 3 of this revenue procedure. or received by, the National Office on or
Rev. Proc. 98-56 after October 30, 1998 (the date it is re-
SECTION 3. PROCEDURE leased to the public)
SECTION 1. PURPOSE Rev. Proc. 98-3 is amplified by addingsecTi0N 5, REQUEST FOR PUBLIC
to section 5 the following: COMMENTS

This revenue procedure amplifies RevSection 1374.—Tax Imposed on Certain

Proc. 98-3, 1998-1 I.R.B. 100, which setBuilt-in Gains—The tax consequences The Service requests comments on the
forth areas of the Internal Revenue Codender § 1374 in the following situations:extent to which § 1374 applies to the situ-
(Code) under the jurisdiction of the Asso{1) an S corporation holds timber propertytions described in section 3 of this rev-
ciate Chief Counsel (Domestic) and then the date it converts from a C corporaenue procedure. Written comments must
Associate Chief Counsel (Employee Bention to an S corporation (or acquires timbe received by January 28, 1999. Send
efits and Exempt Organizations) in whictber property from a C corporation in acomments to: CC:DOM:CORP:R (Rev-

the Internal Revenue Service will notransaction to which § 1374(d)(8) appliesgnue Procedure 98-56), Room 5226, In-
issue advance rulings or determinatioand during the recognition period (a) cutsernal Revenue Service, POB 7604, Ben

letters. the timber and sells resulting wood prodFranklin Station, Washington, DC 20044.
ucts (including any unfinished or finishedSubmissions may be hand delivered be-
SECTION 2. BACKGROUND products derived, manufactured, or protween the hours of 8 a.m. and 5 p.m. to

Section 5 of Rev. Proc. 98—3 sets fortﬁluced from such wood products) in &£C:DOM:CORP:R (Revenue Procedure
those areas under extensive study i ansaction to which § 631 does not appl\B8-56), Courier’s Desk, Internal Revenue
which rulings or determination letters wil b) recognizes gain or loss on cutting th&ervice,1111 Constitution Avenue, NW,
not be issued until the Service resolve imber pursuant to a § 631(a) election, dwashington, DC. Alternatively, taxpayers
) recognizes gain or loss on the disposatay submit comments electronically via

the issue through publication of a revenug” . , L . .
ruling, revenue procedure, or otherwise?f timber under a contract to whichthe Service’s Internet site at www.irs.
Secti o'n 631(a) of the Codelprovides that§631(b) applies, and (2) an S corporationstreas.gov/prod/tax_regs/comments.html.

taxpayer may elect to treat the cutting o oldr? cgal or domestlcf|ron ore propertayfl-\ll corg:lmgnts supmltte?j will bg available
certain timber as a sale or exchange @ the date it converts from a C corporafor public inspection and copying.

: : jon t S i i |
that timber. Sections 631(b) and (C) trezﬂon 0 an corporation (Or acquires COS:)RAFT'NG INFORMATION

the specified gain or loss on the disposdl’ domestic iron ore property fromhe} ;
of certain timber, coal, or domestic ironCPrPoration in a transaction to Which tpe principal author of this revenue

ore under a contract whereby the ownet +374(d)(8) applies) and during the,,cequre is Marlene P. Oppenheim of the
retains an economic interest in the progecognition period recognizes gain or l0Sgyfice of the Assistant Chief Counsel
erty as though it were a gain or loss on th" the disposal of the coal or iron orecorporate).  For further information re-
sale of such property. Section 1374 jmUnder a contract to which § 631(c) appliegya ding this revenue procedure contact

poses a tax on the recognized built-ikecTION 4. EFFECTIVE DATE Ms. Oppenheim at (202) 622-7750 (not a
gains of an S corporation. The Service in- toll-free call).
tends to study further whether § 1374 ap- This revenue procedure applies to all
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Part IV. Items of General Interest

Test of Mediation Procedure for CHANGES: The mediation procedureder a decision regarding any issue in dis-

Appeals has been expanded to allow for additiongdute. The mediator should inform and
cases to be eligible for mediation. Mediadiscuss with the parties the rules and pro-
Announcement 98-99 tion is no longer limited to CEP cases assedures concerning the mediation

signed to Appeals Team Chiefs; it is novprocess.

SUMMARY: The Service has tested th.eavailable for factual issues (such as valua-

use of mediation for Coordinated Examiy, * o asonable compensation and tranSCoPe of Mediation:

nation Program (CEP) cases assigned F8r pricing) involving an adjustment of $1 The mediation procedure will attempt

Appeals Team Chiefs. The Service is . - .
now expanding the mediation test t?mlllon or more, arising from examina-y, yasolve factual issues while a case is in

allow taxpayers to request mediation for the jurisdiction of Appeals. This proce-
factual issues involving an adjustment Of:OR FURTHER INFORMATION CON- dure may be used only after Appeals set-
$1 million or more that are already in thefacT: Thomas Carter Louthan, Director,tlement discussions are unsuccessful, and
Appeals administrative process. Undepyfice of Alternative Dispute Resolution "When all other issues are resolved but for
the mediation procedure the taxpayer anghqg Customer Service Programs, NationHl€ iSSu€(s) for which mediation is being
Appeals will continue to negotiate a setpfice Appeals, (202) 401-4098 (not arequested. Mediation is available for:

tlement, but an objective and neutral thirgy)_tree number). » Factual issues (such as valuation, rea-
party mediator will assist them. The me- sonable compensation and transfer pric-
diator has no authority to impose a decif EST OF MEDIATION PROCEDURE ing) involving an adjustment of $1 mil-
sion; decision-making authority remaind~OR APPEALS lion or more, arising from examination.

with the taxpayer and Appeals. This pro-

cedure is effective for requests for mediaSummary: Mediation will not be available for:

tion made during the two-year test period appeals is conducting an additionak An issue designated for litigation or
beginning on November 16, 1998, thg.year test of its mediation procedure. docketed in any court; [for the Chief
date this Announcement is published ifpis test will allow taxpayers to request Counsel mediation program involving
the Internal Revenue Bulletin. Addition-megiation for factual issues involving an issues in docketed cases, see Chief
ally, section 3465 of the Internal Revenug i siment of $1 million or more that are Counsel Directives Manual (CCDM)
Service Restructuring and Reform Act ofreaqy in the Appeals administrative (35)3(20)0]

1998, P.L. 105-206 (the Act), provides foy, 5cess  Under the procedure, the tax-An Industry Specialization Program
expansion of mediation below the $1 mil5y6r and Appeals will attempt to negoti- (ISP) issue or an Appeals Coordinated
lion threshold conta-med in this procedurey; o settlement, assisted by an objectivelssue (ACI) [ISP issues are listed in Ex-
Because Appeals intends to expand thg,y neytral third party who has no author- hibit 8.7.1-1 and ACI issues are listed in
availability of mediation as required bYiy, 16 jmpose a decision. This procedure section 8.7.1-3 of the Internal Revenue
the Act, Appeals welcomes comments ofy ftective for requests for mediation Manual]; or

th_e process. Comments ShOl_Jld be sufade during the additional two-year test An issue for which the taxpayer has
mitted by February 14, 1999, either o erigg peginning on November 16, 1998, filed a request for competent authority

National Director of Appeals the date this Announcement is published gssistance, or an issue for which the
901 D Street, SW in the Internal Revenue Bulletin. taxpayer intends to seek competent au-
Box 68 Overview: thority assistance. Mediation is also not
Washington, D.C. 20024 ' available for an issue for which the tax-
Attn: C:AP:ADR & CS, Room 236 The mission of Appeals is to resolve payer has requested the simultaneous

or electronically via: http:/Awww.irs.us- tax controversies, without litigation, on a Appeals/Competent Authority proce-
treas.gov/prod/tax_regs/comments.html asis which is fair and impartial to both dure described in section 8 of Revenue
(the Service Internet site). the Government and the taxpayer. Media- Procedure 96-13, 1996-1 C.B. 616. If

tion is an extension of the Appeals a taxpayer enters into a settlement with
BACKGROUND: Announcement 95— process and will enhance voluntary com- Appeals (including an Appeals settle-
86, 1995-44 |.R.B. 27, and Announcepliance. Mediation is a nonbinding ment through the mediation process),
ment 97-1, 1997-2 I.R.B. 62, contain th@rocess, and the mediator will help the and then requests competent authority
procedure that taxpayers previously usepiarties reach their own negotiated settle- assistance, the U.S. competent authority
to request mediation. Under these Anment. To accomplish this goal, the medi- will endeavor only to obtain a correla-
nouncements, mediation only applied tator will act as a facilitator, assist in defin- tive adjustment with the treaty country
certain issues in CEP cases assigned ittg the issues, and promote settlementand will not take any actions that would
Appeals Team Chiefs. A test of the medinegotiations between the parties. The me-otherwise amend the settlement. See
ation procedure concluded on January 18jator will not have settlement authority section 7.05 of Revenue Procedure
1998. in the mediation process and will not ren- 96-13.
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Mediation process: ment will set forth the procedures byOffice Appeals. The ARDA-LC from the
L ) which the parties inform the other partiesegion in which the case is located will

1. Mediation is optional.A taxpayer gnq the mediator of the participants in theoordinate with the ARDA-LC from the
and an Appeals Team Chief (or Appealg,qgiation and will set forth any limitation region in which the proposed mediator is
Officer) may request mediation, after cong, the number, identity or participation bylocated.
sultation with each other.  Such request i§,ch participants. In general, the parties Due to the inherent conflict that results
initiated by the taxpayer sending a writtenyre encouraged to include, in addition tbecause the Appeals mediator is an em-
request seeking approval for mediation e required decision-makers, those peployee of the IRS, Appeals will provide to
the appropriate ARDA-LC, with a copy 1055 with information and expertise thathe taxpayer a statement confirming the
the National Director of Appeals. Fory; pe useful to the decision-makers an@mployee’s proposed service as a media-
cases assigned to an Appeals Officer, the mediator. Each party must notify theor, that the person is a current employee
handling of such request will be expedite¢hediator and the other party, no later thaof the IRS and that a conflict results from
if the taxpayer also sends a copy of thgyo weeks before the mediation, regarcthat mediator’s continued status as an IRS
mediation request to the Appeals Officefhqg the participants on their mediationremployee. The written agreement to me-
and the appropriate Appeals Associatgam. See Exhibit 2, below for a modetiiate will include this statement.

Chief. participants list. If the parties select an Appeals media-
Request approvedl!f the ARDA- 4. Selection of mediators, in generaltor (or Appeals co-mediator), National
LC approves the request, the ARDA- The taxpayer and the ARDA-LC will se-Office Appeals will pay the expenses as-
LC will inform the taxpayer and the |ect a mediator. The test of mediatiorsociated with the Appeals mediator (or
Appeals Team Chief or Appeals As- procedure for Appeals seeks to includeo-mediator).
sociate Chief and Appeals Officer cases using both non-IRS and Appeals 6. Non-Internal Revenue Service medi-
and schedule a conference to discuss personnel as mediators. Appeals’ decator, expenses.The taxpayer and the
the proposed mediation process. sion to mediate may depend upon the ta¥*RDA-LC may agree on a mediator from
Request deniedlf the ARDA-LC  payer's acceptance of an Appeals medi@utside the IRS. If the parties select a
denies the request, the ARDA-LC tor. See sections 5, 6, and 7, belowon-IRS mediator or co-mediator, the tax-
will promptly inform the taxpayer  regarding who can be a mediator. Co-mepayer and National Office Appeals will
and the Appeals Team Chief or the diators can also be used, and may be susthare expenses associated with the media-
Appeals Associate Chief and Ap-  aple for the most complex issues. tor (or co-mediator) equally.
peals Officer. Although no formal The taxpayer and the ARDA-LC can use 7. Criteria for selection of mediators.
appeal procedure exists for the de- any local or national organization that proCriteria for selecting a mediator or co-
nial of a mediation request, a tax- vides a roster of neutrals in selecting a menediator may include completion of me-
payer may request a conference with diator. In order to minimize the possibilitydiation training, previous mediation ex-
the ARDA-LC to discuss the denial.  of a last-minute disqualification of the meperience, a substantive knowledge of tax
Generally, the ARDA-LC will respond diator(s), the taxpayer and the ARDA-LOaw, or knowledge of industry practices.

to the taxpayer and the Appeals Teamre encouraged to prepare a list of parti€riteria may also include the projected

Chief or Appeals Associate Chief and Apto the transaction and potential participantsavel costs, hourly fees and other ex-

peals Officer within 30 days after thein the mediation other than employees gfenses, which will be considered subject

ARDA-LC receives the taxpayer’s re-the taxpayer and Appeals for presentaticio rules and regulations for Government

quest for mediation. to the potential mediators. If the taxpayeprocurement.

2. Agreement to mediat&he taxpayer and the ARDA-LC cannot agree on a me- 8. Issues coveredThe agreement to
and Appeals will enter into a writtendiator, they may agree to a procedure to bmediate will specify the issue(s) that the
agreement to mediate. The agreemensed to select a mediator. parties agree to mediate. Each party will
should be as concise as possible. See Ex-In obtaining the services of a mediatorprepare a discussion summary of the is-
hibit 1, below for a model agreement tahe IRS will follow all applicable provi- sues (including the party’s arguments in
mediate. The ARDA-LC (in consultationsions of the Federal Acquisition Regulafavor of the party’s position) for consider-
with the Appeals Team Chief or Appealsion. A mediator shall have no official, fi- ation by the mediator. The discussion
Associate Chief and Appeals Officer) willnancial, or personal conflict of interesisummaries should be submitted to the me-
negotiate and sign the agreement to medisith respect to the parties, unless such imliator and the other party no later than
ate on behalf of Appeals. The followingterest is fully disclosed in writing to thetwo weeks before the mediation session is
sections describe some considerationtaxpayer and the ARDA-LC and theyscheduled to begin.
that the taxpayer and Appeals should taksgree that the mediator may serve. See 59. Site, date, agendalhe agreement
into account in preparing this agreement.U.S.C. § 573. to mediate should identify the location

3. Participants. The parties to the me- 5. Appeals personnel as mediatorsand the proposed date of the mediation
diation process will be the taxpayer andonflict statement and expens@de tax- session. The parties should attempt to se-
Appeals. Absent an agreement to the copayer and the ARDA-LC may select arect a site at or near the mediator’s office,
trary, the parties must have participantdppeals representative to be the mediatdhe taxpayer’s office or an Appeals office.
attending the mediation with decision-The Appeals mediator shall be from anThe parties should also agree upon an
making authority. The mediation agreeether Appeals region, or from Nationalagenda in consultation with the mediator.
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10. Confidentiality. The mediation Moreover, the mediator’s firm will be dis- qualification provisions including, for ex-
process is confidential. As part of thegualified from representing the taxpayeample, the rules of the United States Tax
agreement to mediate, the taxpayer wibhr any other parties involved in the trans€ourt and applicable canons of ethics.
acknowledge in writing that the mediatoractions or issues that are the particular 13. Withdrawal. Either party may
the persons invited to participate in thessubject matter of the mediation in any acwithdraw from the process anytime be-
procedures by the taxpayer, and those pdren that involves the transactions or isfore reaching a settlement of the issues
sons the IRS invites to participate, magues that are the particular subject matteeing mediated by notifying the other
have access to all the taxpayer’s return af the mediation. party and the mediator in writing.
return information pertaining to the issues The mediator’s firm will not be dis- 14. Mediator’s report. At the conclu-
being considered, pursuant to I.R.Cqualified from representing the taxpayesion of the mediation process, the media-
8§ 6103 and the regulations thereundeor any other parties in any future actioror will prepare a brief written report and
particularly 1.R.C. 88 6103(c), andthat involves the same transactions or isubmit a copy to each party. See Exhibit
6103(n) and the regulations thereundesues that are the particular subject mattdr below for a model mediator’s report.
See Exhibit 3, below for a model consenof the mediation, provided that (I) the me- 15. Appeals procedures applyf the
and acknowledgment form regarding theliator disclosed the potential of such repparties reach an agreement on all or some
disclosure of returns and return informaresentation to the parties to the mediatioissues through the mediation process, Ap-
tion. IRS employees involved in any wayconducted by the mediator prior to theeals will use established procedures, in-
in the mediation process, the outside meparties’ acceptance of the mediator, (iirluding preparation of a specific matters
diator and any person under contract tsuch action relates to a taxable year thatéosing agreement (Form 906). See State-
the IRS that the IRS invites to participatalifferent from the taxable year that is thenent of Procedural Rules, 26 C.F.R.
will be subject to the confidentiality andsubject matter of the mediation, (iii) the§ 601.106. Delegation Order 236 (Rev. 3)
disclosure provisions of the Internal Reviirm’s internal controls preclude the medi-may apply to settlements resulting from
enue Code, including I.R.C. 88 6103ator from any form of participation in thethe mediation process.

7213, and 7431. matter, and (iv) the firm does not appor- If the parties do not reach an agreement

IRS employees, the taxpayer, the oution to the mediator any part of the feen an issue being mediated, Appeals will
side mediator, and persons invited to patherefrom. In the event the mediator hasot reconsider it, and a statutory notice of
ticipate by the IRS and the taxpayer shalleen selected prior to the mediator learrdeficiency will be issued.
not voluntarily, or through discovery oring of the identity of one or more of the 16. Use as precedentA settlement
compulsory process, disclose any inforparties involved in the mediation, requirereached by the parties through mediation
mation regarding the mediation process anent (I) will be deemed satisfied if thewill not be binding on the parties (or oth-
any communication made during the memediator promptly notifies the parties oferwise control) for taxable years not cov-

diation process, including the settlementhe potential representation. ered by the agreement. Except as pro-
terms, except as provided in 5 U.S.C. While the mediator may not receive avided in the agreement, such settlement
8§ 574. direct allocation of the fee from the tax-may not be used as precedent by any party.

11. Section 7214(a)(8) disclosure payer (or other party) in the matter for 17. Effective Date.These procedures
Under I.LR.C. § 7214(a)(8), IRS employ-which the internal controls are in effectare effective for requests for mediation
ees must report information concerninghe mediator will not be prohibited frommade during the two-year test period be-
violations of any revenue law to the Secreceiving a salary, partnership share ainning on November 16, 1998, the date
retary. The agreement to mediate wiltorporate distribution established by priothis Announcement is published in the In-
state this requirement and the parties wilhdependent agreement. The mediator artdrnal Revenue Bulletin.
acknowledge this duty. his or her firm are not disqualified from For further information contact:

12. Disqualification. The mediator representing the taxpayer or any otheFhomas C. Louthan, Director, Office of
will be disqualified from representing theparties involved in the mediation in anyAlternative Dispute Resolution and Cus-
taxpayer in any pending or future actionmatters unrelated to the transactions or issmer Service Programs, National Office
that involves the transactions or issuesues that are the particular subject matté&ppeals, (202) 401-4098 (not a toll-free
that are the particular subject matter of thef the mediation. number), or Sandy Cohen, Office of Al-
mediation. This disqualification extends This paragraph 12 only applies to repternative Dispute Resolution and Cus-
to representing any other parties involvedesentations on matters before the IRS. tomer Service Programs, National Office
in the transactions or issues that are the The provisions of this paragraph 12 aréppeals, (202) 401-4101 (not a toll-free
particular subject matter of the mediationin addition to any other applicable dis-number).
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Exhibit 1:

Model Agreement to Mediate
1. The Mediation Process.

The mediation will be an extension of the Appeals process to NAIME OF TAXPAYER ] and Internal Revenue Service
(IRS)—Appeals (the PARTIES) reach their own negotiated settlement of the issues to be mediated. See (2) below for the par
pants in the mediation process. To accomplish this goal, the mediator will act as a facilitator, assist in defining émelipsores
mote settlement negotiations between the PARTIES. The mediator will inform and discuss with the PARTIES the rules and pro
dures pertaining to the mediation process. The mediator will not have settlement authority and will not render a dersign rega
any issue in dispute. The PARTIES will continue to have settlement authority for all issues considered under the mextiation pro

2. Nature of Process, Participants, Withdrawal.

(a) The mediation process is optional.

(b) The PARTIES must have participants attending the mediation session with decision-making authority. No later than t
weeks before the mediation, each PARTY will submit to the other PARTY and the mediator a list of the participants whadwill atter
the mediation session on behalf of or at the request of the party, including a designation of the person with decisiommaking a
ity who will represent the PARTY at the mediation session. Each PARTY’s list of participants should contain the partiaipant’'s n
the participant’s position with the PARTY or other affiliation (e.g., a member of the XYZ law firm, counsel to the taxpalytg, an
participant’'s address, [telephone number and fax numBdrparticipants attending the mediation on behalf of or at the request of a
PARTY should be listed on the PARTY'’s list of participants, including witnesses, consultants and attorneys.

[Insert limitations on the number or types of participants, if any.]

(c) Either PARTY may withdraw from the process at any time prior to reaching a settlement of the issues to be mediated by n
fying the other PARTY and the mediator in writing.

3. Selection of Mediator, Costs.

a [NAME OF TAXPAYER ] and NAME ], Assistant Regional Director of Appeals-Large Case (ARDA-LC), by mutual agree-
ment, will select a mediator. To facilitate the selection of a mediator, the PARTIES may agree to use any local or gati@aal or
tion that provides a roster of neutrals in selecting a mediator. The mediator may be a non-IRS individual or an Appesatis-repres
tive, with previous mediation training or experience. Co-mediators may also be selected. A potential mediator must gisclose
official, financial, or personal conflict of interest with respect to the PARTIES. Any potential mediator with any such aoinfli
terest may not serve as a mediator, unless such interest is fully disclosed in writing to the PARTIES and they agreedizbithe m
may serve. See 5 U.S.C. § 573.

b. The costs of a non-IRS mediator or co-mediator will be shared equally by the taxpayer and National Office Appedis, subjec
applicable rules and regulations for Government procurement. If an Appeals mediator or co-mediator is selected, Na&onal Off
Appeals will pay the costs associated with the mediator (or co-mediator). Due to the inherent conflict that results \whenlthe A
mediator is an employee of the IRS, Appeals will provide to the taxpayer a statement confirming the employee’s proposed servic
a mediator, that the person is a current employee of the IRS and that a conflict results from that mediator’s contirseghsiiatis
employee.

4. Issues to be Mediated.

The mediation session will encompass the following issues in the IRS audAME OF TAXPAYER ]'s federal tax returns:
(a) Issue #1
(b) Issue #2

5. Submission of Materials.

Each PARTY will present to the mediator a separate written summation not to exceed 20 pages (exclusive of exhibits consistin
pre-existing documents and reports) regarding each issue. The mediator will have the right to ask either PARTY for additional
formation before the mediation session if deemed necessary for a full understanding of the issues to be mediated. A copy of
submission a PARTY gives to the mediator will be provided simultaneously to the other PARTY.

6. Place of Mediation.
The PARTIES should attempt to select a site at or near the mediator’s d#fddE[ OF TAXPAYER 1]'s office, or an Appeals

office.
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7. Proposed Schedule.

Subject to the approval of the mediator, the mediation session will be conducted according to the following schedule:

Submission of Materials to A DATE WHICH IS NOT LATER THAN TWO WEEKS BEFORE THE DATE OF
Mediator: MEDIATION SESSION

Mediation Session: By MONTH DAY, YEAR and TIME
8. Confidentiality.

The mediation process will be confidentiaNAME OF TAXPAYER ] acknowledges that the mediator and the other persons in-
vited by the PARTIES to participate in the mediation, will have access to AIMME OF TAXPAYER ]'s return or return informa-
tion pertaining to the issues being mediated pursuant to I.R.C. §§ 6103(b), 6103© and 6103(n) and the regulations tiSseatder. (
tached Consent to and Acknowledgment of Disclosure of Return and Return Information.) IRS employees involved in any way in the
mediation process, and any person under contract to the IRS that the IRS invites to participate will be subject to thalitpaiden
disclosure provisions of the Internal Revenue Code, including I.R.C. 88 6103, 7213 and 7431. IRS emyllyEe©F TAX-
PAYER], the outside mediator, and persons invited to participate by the PARTIES in the mediation shall not voluntarily, or through
discovery or compulsory process, disclose any information regarding the mediation process or any communication made during the
mediation process, including the settlement terms, except as provided in 5 U.S.C. § 574.

9. I.LR.C. Section 7214 (a)(8) Disclosure.

The PARTIES to this agreement acknowledge that IRS employees involved in this mediation are bound by the I.R.C. § 7214
(a)(8) disclosure requirements concerning violations of any revenue law.

10. No Record.
There will be no stenographic record, no audio or video tape recording or other transcript of the mediation session(s).
11. Report by Mediator.

At the conclusion of the mediation session, the mediator will issue a brief report to the PARTIES identifying each issed descri
in section 4, above, and whether the PARTIES either agreed to resolve or did not resolve the issue.

12. Appeals Procedures Apply.

If the mediation process enables the PARTIES to reach agreement on the issues, established Appeals procedures wil apply. Dele
gation Order 236 (Rev. 3) may apply to settlements resulting from the mediation process. If the PARTIES cannot reachamgreement
an issue being mediated, Appeals will not reconsider it, and a statutory notice of deficiency will be issued with rdspeatites
issues.

13. Precedential UseA settlement reached by the parties through mediation will not be binding on the parties (or otherwise con-
trol) for taxable years not covered by the agreement. Except as provided in the agreement, such settlement may ngréeadsed as
dent by any party.

INTERNAL REVENUE SERVICE, NAME OF TAXPAYER
APPEALS

By: By:

Assistant Regional NAME

Director of Appeals- Title

Large Case Date:

Date:
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Exhibit 2:

Model Mediation Participants List

Case Name:

Submitted By:

Date:

Please list below all participants attending the mediation, including witnesses, consultants, and attorneys. This fosamhtst be
the other party and to the mediator(s) no later than two weeks before the mediation session. Insert an asterisk (*haeferaf the
the person who has decision-making authority at the mediation sessions:

NAME POSITION OR ADDRESS TELEPHONE &
AFFILIATION FAX NUMBER
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Exhibit 3:
Model Consent to and Acknowledgment of Disclosure Of Return And Return Information

Pursuant to I.R.C. 8 6103(c) and the regulations thereunder, |, , on behalf of , (hereafter Taxpager) autho
the Internal Revenue Service to disclose to , a person the Taxpayer has invited to participate in the Taxpdiper's medi
with the Internal Revenue Service, all of the Taxpayer’s returns and return information, within the meaning of I.R.C. 88§
6103(b)(1)—(2), pertaining to the issues being mediated.

Taxpayer also acknowledges that the Internal Revenue Service may disclose Taxpayer’s returns and return informatiorato the medi
tor or to persons the Internal Revenue Service may invite to participate in the Taxpayer’'s mediation, pursuant to I.R.@D- 8§ 6103
cluding I.R.C. § 6103(n).

Taxpayer understands that, without this consent to disclosure, Taxpayer’s returns and return information would be canfidential
disclosable only as authorized by Title 26.

| certify that | am the Taxpayer’s , and that | have the authority to execute this consent to disclosure ogehis Taxpa
behalf.

Taxpayer’s Name:

Taxpayer’s Address:

Taxpayer’s Identification Number:

Tax period(s): through , inclusive.

Name of person executing consent:*

(Please print or type)

Signature:

Date:

* |f signed by taxpayer’s authorized representative, attach a copy of Form 2848, Power of Attorney and Declaration afaRepresen
tive.
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Exhibit 4:
Model Mediator’s Report

The parties below agreed to mediate their disput®lONTH DAY, 199X. The parties attended a mediation sessioMONTH
DAY, 199X in an attempt to settle the following issue(s):

ISSUE:
SETTLEMENT: []1Yes
[1No
[] Partial
ISSUE:
SETTLEMENT: []1Yes
[1No
[] Partial

Settlement documents will be prepared under established Appeals procedures.

DATED this day of

/s/ Mediator

/sl Party

/sl Party

1998-46 |.R.B. 41 November 16, 1998



Announcement 98-100 quickly and eliminate the need for furthercurred $100 of allowable expenses for
The Internal Revenue Service an_potentially costly controversies for the peemployee meals in the tax year beginning
nounces today that the proposed trainink ods covered by'th.e' se'zttlement. initiativeon January 1', 199§, section 2?4(n)(1)
materials relating primarily to the applica- he settlement initiative provides thatwould ordinarily limit the deduction of
tion of section 119 of the Internal Revenud@Xpayers can indicate their interest in adhose expenses to $50. The settlement
Code to meals provided to the employee%epting the offer no Iatgr than 30 q§y9ffer, as sgt forth in Announcgment
in the hospitality industry, as described iffter the Proposed Section 119 Trainin§8-78, provides for a $70 deduction for
Announcement 98—77, 1998-34 |.R.B. gMaterials are finalized. Taxpayers willthe 1996 tax year.
(the Proposed Section 119 Training MateEontinue to have until 30 days after the re- For further information on the settle-
rials), will not be finalized by October 31,/€ase of final training materials to indicatenent initiative, contact Bob Patrick, at
1998. The Service had indicated in An@n interest in the settlement initiative re{702) 455-1403 (not a toll-free number).
nouncement 9878 that it expected to flating to these issues. For further information on the training
nalize the training materials by that date. The Service received questions abouhaterials, contact Dan Bryant, Senior An-
However, the Service has determined th@n€ aspect of the settlement offer. In realyst, Office of Employment Tax Admin-
it needs additional time in order to conSponse to these questions, the Serviégtration and Compliance at (202) 622-
sider the comments received on the pro:Jarifies that, for taxable years beginnin@650 (not a toll-free number).
posed training materials and to discusgn or after January 1, 1995 and before The principal author of this announce-
such comments with the commentators. December 31, 1998, the taxpayer magnent is Thomas Burger, Director, Office
In Announcement 98-78, 1998—34deduct an amount of the otherwise allowef Employment Tax Administration and
I.R.B. 30, issued on August 4, 1998, thable expenses for such periods, takinGompliance (OETAC). For further infor-
Service announced a settlement initiativeato account section 274(n)(1), but substimation regarding this announcement con-
relating to employee meals. The purposiiting 70% in section 274(n)(1) in placetact Bob Patrick at (702) 455-1403 (not a
of the initiative is to resolve certain issuesf 50%. If, for example, a taxpayer in-toll-free call).
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Definition of Terms

Revenue rulings and revenue procedurgdies to both A and B, the prior ruling isnew ruling does more than restate the
(hereinafter referred to as “rulings”) that modified because it corrects a publishedubstance of a prior ruling, a combination
have an effect on previous rulings use thgosition. (Compare wittamplifiedand of terms is used. For examplaodified
following defined terms to describe theclarified, above). and supersededlescribes a situation
effect: Obsoleteddescribes a previously pub-where the substance of a previously pub-
Amplified describes a situation wherelished ruling that is not considered detertished ruling is being changed in part and
no change is being made in a prior pubminative with respect to future transacis continued without change in part and it
lished position, but the prior position istions. This term is most commonly useds desired to restate the valid portion of
being extended to apply to a variation oin a ruling that lists previously publishedthe previously published ruling in a new
the fact situation set forth therein. Thustulings that are obsoleted because afiling that is self contained. In this case
if an earlier ruling held that a principlechanges in law or regulations. A rulingthe previously published ruling is first
applied to A, and the new ruling holdsmay also be obsoleted because the sutmodified and then, as modified, is super-
that the same principle also applies to Bstance has been included in regulatiorseded.
the earlier ruling is amplified. (Comparesubsequently adopted. Supplementeds used in situations in
with modified below). Revokedlescribes situations where thavhich a list, such as a list of the names of
Clarified is used in those instancegosition in the previously published rul-countries, is published in a ruling and
where the language in a prior ruling isng is not correct and the correct positiothat list is expanded by adding further
being made clear because the languagebeing stated in the new ruling. names in subsequent rulings. After the
has caused, or may cause, some confu-Supersededescribes a situation whereoriginal ruling has been supplemented
sion. It is not used where a position in éhe new ruling does nothing more tharseveral times, a new ruling may be pub-
prior ruling is being changed. restate the substance and situation oflished that includes the list in the original
Distinguisheddescribes a situation previously published ruling (or rulings).ruling and the additions, and supersedes
where a ruling mentions a previouslyThus, the term is used to republish undeall prior rulings in the series.
published ruling and points out an esserthe 1986 Code and regulations the same Suspendeds used in rare situations to
tial difference between them. position published under the 1939 Codshow that the previous published rulings
Modified is used where the substancand regulations. The term is also usedill not be applied pending some future
of a previously published position iswhen it is desired to republish in a singlaction such as the issuance of new or
being changed. Thus, if a prior rulingruling a series of situations, names, etcamended regulations, the outcome of
held that a principle applied to A but nothat were previously published over a pecases in litigation, or the outcome of a
to B, and the new ruling holds that it apfiod of time in separate rulings. If theService study.

E.O—Executive Order. PHC—Personal Holding Company.

AbbreV|at|0nS ER—Employer. PO—Possession of the U.S.

The following abbreviations in current use and for-ER|sA—Employee Retirement Income Security Act.PR—Partner.

merly used will appear in material published in theEX—Executor. PRS—Partnership.

Bulletin.

B F—Fiduciary. PTE—Prohibited Transaction Exemption.
A_Ind'V'duél' FC—Foreign Country. Pub. L—Public Law.
Acq.—Ac.qwescence. FICA—Federal Insurance Contribution Act. REIT—Real Estate Investment Trust.
B—Inleldu.a.I. FISC—Foreign International Sales Company. Rev. Proc—Revenue Procedure.
BE—Beneficiary. FPH—Foreign Personal Holding Company. Rev. Ruk—Revenue Ruling.
Eﬁ_;?;iérd of Tax Appeals. F.R—Federal Register. S—Subsidiary.

C —Individual. FUTA—Federal Unemployment Tax Act. S.P.R—Statements of Procedral Rules.

C.B—Cumulative Bulletin.
CFR—Code of Federal Regulations.
Cl—City.

COOPR—Cooperative.

Ct.D—Court Decision.

CY—County.

D—Decedent.

DC—Dummy Corporation.
DE—Donee.

Del. Order—Delegation Order.

DISG—Domestic International Sales Corporation.

DR—Donor.
E—Estate.
EE—Employee.
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FX—Foreign Corporation.

G.C.M—Chief Counsel’s Memorandum.

GE—Grantee.

GP—General Partner.
GR—Grantor.
IC—Insurance Company.
|.R.B—Internal Revenue Bulletin.
LE—Lessee.

LP—Limited Partner.
LR—Lessor.

M—Minor.
Nonacg—Nonacquiescence.
O—Organization.

P—Parent Corporation.

43

Stat—Statutes at Large.
T—Target Corporation.
T.C—Tax Court.
T.D—Treasury Decision.
TFE—Transferee.
TFR—Transferor.
T.I.R—Technical Information Release.
TP—Taxpayer.

TR—Trust.

TT—Trustee.

U.S.C—United States Code.
X—Corporation.
Y—Corporation.
Z—Corporation.
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Previously Published Items?

Bulletins 1998-29 through 45
*Denotes entry since last publication

Notices:

87-13
Modified by
98-49, 1998-38 I.R.B6

87-16
Modified by
98-49, 1998-38 I.R.B6

Revenue Procedures:

83-58
Obsoleted by
98-37, 1998-32 |.R.Bb

88-17
Clarified, modified, and superseded by
98-54, 1998-43 |.R.BL.

97-60
Superseded by
98-50, 1998-38 |.R.BB

97-61
Superseded by
98-51, 1998-38 I.R.BR0

98-14
Modified by
98-53, 1998-40 .R.E2

Revenue Rulings:

57-271
Obsoleted by
98-37, 1998-32 |.R.Bb

67-301
Modified by
98-41, 1998-35 |.R.BB

70-225
Obsoleted by
98-44, 1998-37 |.R.Bl

71-277
Obsoleted by
98-37, 1998-32 |.R.Bb

71-434
Obsoleted by
98-37, 1998-32 |.R.Bb

71-574
Obsoleted by
98-37, 1998-32 |.R.Bb

72-75
Obsoleted by
98-37, 1998-32 |.R.Bb

72-120
Obsoleted by
98-37, 1998-32 |.R.Bb

72-121
Obsoleted by
98-37, 1998-32 |.R.Bb

72-122
Obsoleted by
98-37, 1998-32 |.R.Ba

74-77

Obsoleted by
98-37, 1998-32 |.R.Ba
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75-19
Obsoleted by
98-37, 1998-32 |.R.Bb

76-562
Obsoleted by
98-37, 1998-32 |.R.Bb

77-214
Obsoleted by
98-37, 1998-32 I.R.B6

79-106
Obsoleted by
98-37, 1998-32 I.R.B6

83-113
Obsoleted by
98-37, 1998-32 I.R.B6

85-143
Obsoleted by
98-37, 1998-32 I.R.B&

88-8
Obsoleted by
98-37, 1998-32 |.R.B

88-76
Obsoleted by
98-37, 1998-32 |.R.Bb

88-79
Obsoleted by
98-37, 1998-32 |.R.Bb

93-4
Obsoleted by
98-37, 1998-32 I.R.B5

93-5
Obsoleted by
98-37, 1998-32 I.R.B5

93-6
Obsoleted by
98-37, 1998-32 |.R.B5

93-30
Obsoleted by
98-37, 1998-32 |.R.B5

93-38
Obsoleted by
98-37, 1998-32 |.R.B5

93-49
Obsoleted by
98-37, 1998-32 I.R.B6

93-50
Obsoleted by
98-37, 1998-32 I.R.B6

93-53
Obsoleted by
98-37, 1998-32 |.R.Bb

93-81
Obsoleted by
98-37, 1998-32 I.R.B5

93-91
Obsoleted by
98-37, 1998-32 |.R.B5

93-92

Obsoleted by
98-37, 1998-32 |.R.B5

items mentioned in Internal Revenue Bulletins
1998-1 through 1998-28 will be found in Internal

Revenue Bulletin 1998-29, dated July 20, 1998.

1998-46 |.R.B.

45

Revenue Rulings—Continued

93-93
Obsoleted by
98-37, 1998-32 I.R.B5

94-5
Obsoleted by
98-37, 1998-32 I.R.B5

94-6
Obsoleted by
98-37, 1998-32 |.R.Bb

94-30
Obsoleted by
98-37, 1998-32 I.R.B5

94-51
Obsoleted by
98-37, 1998-32 |.R.B5

94-79

Obsoleted by

98-37, 1998-32 |.R.B5
95-2

Obsoleted by

98-37, 1998-32 I.R.B5

95-9

Obsoleted by

98-37, 1998-32 I.R.B5
97-37

Obsoleted by

98-39, 1998-33 I.R.B}
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